RESOLUTION NO. 2009-297
Adopted by the Sacramento Clty Councnl

May 19 2009

- OLD SACRAMENTO TOUR BOAT INTERIM LEASE AGREEMENT AND AUTHORIZATION TO

NEGOTIATE LONG TERM AGREEMENT WITH HORNBLOWER CRUISE AND EVENTS INC.

BACKGROUND N

- A, Staff recommends the City enter into a six- month |nter|m hcense agreement with

-~ Hornblower Cruise and Events, Inc. (“Hornblower ) for the. use of the City’s tour boat .
. dock, waterfront boardwalk, and associated facilities such as the exrstlng tlcket booth to
- . provide, maintain, and operatea nverboat tour concession. - o :

B.v The 2003 Sacramento vaerfront Master Plan calls for establishing the Sacramento o
- riverfront as an active, vibrant urban dIStI'ICt that prowdes a.variety of uses and
“amenities for visitors and !ocal reSIdents

Sectlon 1.

Section 2.
* Section 3.

| Section 4.

BASED ON THE FACTS SET FORTH N THE BACKGROUND THE CITY COUNCIL
V RESOLVES AS FOLLOWS

Competltlve blddlng for a short term ‘rour boa concession agreement for the
operation of a tour boat concession from Old &acramento is suspended due to R

special crrcumstanoes that:make the use of the bid procedure inappropriate.

The short-term concession’ agreement with- Hornblower Cruise and Events,. Inc.
for the operation of a tour boat concession from Old Sacramento is approved
and'the. Clty Manager or his deS|gnee is authorlzed to execute the agreement

Competltlve blddlng for a Iong-term tour boat concession agreement for the
operation of a tour boat concession from Old Sacramento is suspended as in

- the best lnterests of the Cnty

The City Manager or hIS desrgnee is authonzed to enter into negotlatlons with- :
Hornblower for a long-term-agreement for the operatlon of a tour boat :
concessuon in Old-Sacramento. - :

Table of Contents:

'Exhibit A

' Short-Term Concesswn Agreement
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‘ Adopted by the City of Sacramento City Councn on May 19 2009 by the foIIowmg vote

Ayes:

Noes:
Abstaih:

Absent: )

-~ None.

v ‘ Councumembers Cohn Fong, Hammond McCarty, PanneII Sheedy,,

Tretheway, Waters, and Mayor Johnson

None. -

Attest

oty M,

. Shirley Concolmo Clty CIerk

Resolution 2009-297

None. -

May19,2000 . 2

Mayor. Kevin Johnson _



' SACRAMENTO RIVERFRONT =
 TOUR BOAT CONCESSION AGREEMENT

- " THIS SACRAMENTO RIVERFRONT TOUR BOAT CONCESSION AGREEMENT,‘
' (“Agreement”), is made by and between the City of Sacramento, a municipal corporation (“City”),
" -and Hornblower Yachts, Inc., Ma Hornblower Cruises and Events, a California corporation’
, 2009 (‘Effective Date”). . The City and . .

“Concessionaire may be referred to collectlvely as’ “Partles” Or m the srngular as “Party" "as the e

("Concessronalre) effective

context requrres

RECITALS

LA The State of Calrfomla ("State”) is the owner of property locatedin the Sacramento”
" .River below and water ward of the line of ordrnary high trde (“State Parcel”) The State Parcel is
- shown and labeled on Exhrbrt A. o , L :

B The City and State entered into a lease of the State Parcel through Clty Agreement s
..number 86013 (“Agreement number 8601 3”), under which the Crty is requrred to obtarn the State’s -

approval of any subleases of the State Parcel
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, 'C. 'The Clty is the owner of a tour boat dock ("Tour Boat Dock”) Iocated in the: State”.‘ ‘
- AParcel The Tour Boat Dock is shown and labeled on Exhibit B : .

.. D “ The Clty ‘would like to sublease a portron of the State Parcel (“Subleased State'.
Parcel”) in which.the Tour Boat Dock is located to Concessronalre for the operation of a tour boat
: concessron The portlon of the State Parcel to be subleased in shown and labeled on Exhrbrt A

\ 3

P E‘. The Clty is the owner of real. property adjomlng and Iandward of the State Parcel e i
“ Crty s Real Property”) Clty s Real Property is shown.and Iabeled ‘on Exhlbrt A :

. CF. The Clty is the owner of two trcket booths on Crty s Real Property (“Trcket Booths”) I N
v"The Trcket Booths are shown and labeled on Exhrbrt B. '

" G. -TheTour Boat Dock Subleased State Parcel and Trcket Booth shall be collectrvely -
: referred to herein as the “Premrses" - , - _\

H. The City would like to grant an exclusrve license to ConceSSIonarre to use the -
. Premises for the operation of a tour boat concession and other passenger.vessel related activities .
* . (including charters and special events), and for the sale of food and beverages photographs tour -

-.and travel- related products and other merchandlse - . A

I}. , Concessronarre would like to operate such a tour boat concessron onthe Premrses
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4 The Partres would like to enter into thrs short—term concession agreement so that

" tour boat services may be offered in Old Sacramento while the Parties negotiate the terms of a_

long-term concession agreement.  The Parties ‘anticipate that such a Iong-term concession

© agreement (“Long-term Agreement ) wrll be negotrated and executed by the parties before July
15, 2009 , , ,

Therefore for good and valuable consrderatron the Partres agree as follows

'Sectron1 StateA_ggrovaI o T

e § The Crty shall use rts reasonable good farth efforts to obtarn the State s approval of
asublease (“Sublease”) of the Subleased State Parcel to Concessronarre pursuant to Section 4 of
_ Agreement number 86013. The Parties agree that the City’s failure to obtain the State’s approval

- as provrded in thls Sectron 4. shall not constrtute a breach of this Agreement by Crty ; S

Sectron 2 Sublease

. " A.  The Crty subleases to Concessronarre and Concessronarre subleases from the Crty' :
) the Subleased State Parcel under the terms and condrtrons of this Agreement

: ' B. The provrsrons of Sectron 3 of Ag reement number 8601 3 apply to Concessronarre s
+---use-of-the -Subleased State Parcel and-the-Tour Boat- Dock e et e e S e e

. .C. Concessronarre shall not use the Premrses for any purpose otherthan the operatron
the of.a tour boat concession and other passenger vessel related activities (including charters,
- water taxis and special: events) and for the sale of food and beverages photographs, tour and
“travel-related products, and other merchandise, .except. with the prior written approval ofthe City’ s
‘Drrector of the Department of Conventron CuIture and Lersure (the “Drrector”) -

Sectron3 chense SR, ,: - " " o

A’ . The Crty grants to Concessronarre an exclusive Ircense to ‘use the Tour Boat Dock- -

' 'for the purposes -of mooring and operatrng tour boats (“Tour Boats")

: 'B. " Crty grants to Concessronarre an exclusive lrcense to use the Premrses for the
'purposes specrfred herern (“Tour Boats Concessron") . o

' C. - The City. grants to Concessronarre an exclusrve license'to use the Ticket Booths to
~sell tickets for the Tour Boats Concession and for other purposes either permitted herein or
‘ approved by the Director. In the event Concessionaire does not operate a water taxis service as -
described in Section 8 below, the smaller of the two Ticket Booths shall no. Ionger be part of thrs-;- :

- Agreement or part of the license granted to Concessronarre

D. The Crty will grant no:other Ircense to operate a Tour Boat Concessron or other

‘ vessel charter or tour business, from the Premises, or from any other Crty-owned leased or. .
- controlled premrses other than charter Ilcenses to other operators for perrodrc Iandrngs outsrde

B Page 2 : g : : '
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. the. Premlses

. E. City also grants to. Concessronarre an exclusrve license to a small site on,

Clty s Real Property for the puirpose of photographing and/or selling photographs to Tour Boats’ _ | s

Concession visitors. The location of this site shall be in the close vrcmsty of the Premises, and

“shall be determined and ldentlt" ed after consultatlon by, and mutual agreement of, the C|ty and . .
'~Concessmna|re A s o _ o TR

Sectlon 4 Term Commencement of SerwcesI Extensrons

AT Concessronalre shall commence the operatlon of the Tour Boats Concessron._'
‘ ,pursuant to the- terms of this Agreementnot later than twenty (20) days after the Effectlve Date ‘

B, The term of thls Agreement shaII end on October 31 2009 unless extended or R |
. sooner termlnated as prowded herern ' , . :

VC-.- . “Upon the mutual written consent of the Drrector and Concessronalre the Partles

» may extend the term of this Agreement for individual terms of six (6) months each. Such consent . o
_ 4shaII be glven not less than thrrty (30) days before the exprratlon of the precedlng term.

o D.: - Thls Agreement shall termlnate on September8 2009 upon notice of elther Party lf o

the Parties. have not entered into.the Long-term. Agreement before.July 15, 2009 TSP
E.. - This® Agreement shall automatrcally terminate and shall have no further force or

" ., ' effect upon the execution of the Long—term Agreement by the Parties.

r .

Sectlon 5 Rent

. For the nghts granted hereln Concessronarre shall pay to the’ Crty five percent (5%) of its. -
" gross recerpts as defined in Section 6, or “Percentage Rent” without deductions, set-off, prior’

notice or demand, for tours, water. taxi services, charters and any other activities conducted

pursuant to thls Agreement Percentage Rent shall be submitted to ‘the City not later than the

" twentieth (20 )-day of the month in arrears and shall be. accompanied by-the report of gross.~ -
" receipts described in section 14(B). Notwithstanding the foregoing, no Percentage Rent shallbe ~

due from Concessionaire to Clty for any month in Wthh gross recelpts do not exceed $200, 000 -

'_Section 6. \Gross Receigts Deﬁned’.

A.  The term "gross receipts” as"used in this Agreement means all money, cash

receipts, assets, property, or other things of value received by Concessronalre as compensatlon ,

for the sale of goods and services from the Premlses

B. In caIculatlng the Percentage Rent due from Concessmnalre to Clty, there shall be' ‘

' deducted from the gross reoelpts on|y the fotlowmg
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| "
docksrde ln the immediate vrcnnlty of the Tour Boat Dock

Federal state mumcrpal ‘or other taxes reqmred by Iaw t6 be collected from?-"?
~ consumers, but the amount of: such taxes shall be shown on-the books and' t
' records requured to be kept and malntarned pursuant to this Agreement

Sums refunded on a sale prevuously lncluded in gross recelpts

'Gratumes recelved by Concessmnalre for dlstrlbutlon to employees and actually’
distributed to employees, but the amount of such gratuities shall be shown on o
the books:and records requwed to be kept.and maintained pursuant to this
" Agreement. Gratuities shall only be deducted from: the gross. receipts if the .
amount-of the gratu;ty is (1) stated on invoice, contract.or customer recelpt and a
(2)is dlstnbuted ‘to employees con8|stent with Callfomla Iaw - .

-1, Sales and excise taxes. appllcable to the gross recelpts requrred to be collected I
) by Concesslonalre its agents or employees o

Any sums received by Concessmnalre that are pald to another person or entlty‘ e §

.. not affiliated with Concessionaire pursuant to an arms-length transaction, for -
" services provided by-the other person or entity, mcludmg but not llmrted to,.
. charges for. bands _buses and other snmllar |tems K :

The City shall prowde the followmg utlllty servrce connectlons at the flood wall

-
"+ 2: Water: Potablé water from 1" line at-40 PSI.

Electncal service: 120/208/240 volts, three phase 200° amp serwce

3. Sanitary Sewer: Minimum of 3" line. . - \

.~ 4, Conduit suitable for Concessuonalre to cause telephone service to be

:_mstalled R T

N The City shall prowde above serwce connect|ons at no cost to Concessronalre
. Concessronalre shall provide necessary hookups and pay for utllrty serwces to all

Atno cost to Concessronalre ‘the Clty shall glve to Concessmnalre the exclusrve |

vessels and any storage burldmgs

-. use of the Tlcket Booths shown on’ Exhlblt B

Page 4

Concessronalre shall have the rlght to use the Trcket Booths to sell tlckets for

Tour Boats tours, watertaxu services, charters and for other: permitted uses.
_ '(Concessuonalre may also sell such tickets through other reservatlon facmtles
:’or those of Concessnonalre aff" Ilates ) : .

o ‘Concessronalre shali have” the rlght fo. merchandlse market and-sell

.memorabllla |tems assomated with the Tour Boats Concessron the Clty of B
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Sacramento other services. provided by Concessronalre or aft” liates of
. Concessionaire, or the Old Sacramento Hlstorlc Drstrrct from the Ticket
"leooths ' S o \
3. Concessronalre shaII comply wrth aII City codes, rules and regulatrons for ...
* the occupancy.of the Ticket Booths, moludlng the: Old Sacramento B
Hlstonc Dlstrlct Srgn Ordlnance ' D :

| . .:‘4{! ‘ | Electrlmty for the Trcket Booths shall be provnded by the Clty

R C. = The City shall provnde Concessronarre wrth access to the garbage dlsposal facrllty Lt
: |dent|f|ed in EXthItB ‘ : . : ny o .

D The Clty .Shall ri.ha'intain the wharves’,'-do_c;kihg; and acoess-are_a"s" adj,'ac.ent’to the
;Premrses S _- L o Nt

. E. C|ty shaII relmburse Concessronarre for marketlng fees mcurred by Concessronalre ,
~in the marketlng of the Concession during the term of this Agreement in an amount not to exceed'.
* five-thousand dollars ($5, 000).- The Clty shall reimburse Concessionaire for these fees within

thirty (30) days after presentatron of an invoice and documentatron satrsfactory to the. Crty from ...
Concessmnarre - :
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F., The City will cooperate wrtthoncessronarre in efforts to publicize and marketthe o

, Tour Boats Concession, and to do so will use its best efforts to place and promulgate signage,
- -City website materials, flyers, and other srmrlar |tems as the Crty and Concessionaire jomtly
- deem approprlate o ,
'-‘ R GZ t Upon Concessronalre s request City shaII provrde to Concessronarre Crty parkmg' :
: tlckets for the use of the City’s parking facilities in Old Sacramento by Concessronarre S patrons.

The tickets shall be valid for a four (4) hour perrod Concessionaire shall pay to the Ctty s Parkmg o

. Drvrsron $. 50 for each parkrng ticket upon' recerpt of ticket.

H. - In the event that Concessronarre 's ability to use the Premises i rs mterrupted due to_' S

'any cause whatsoever, whether’ such ‘interruption involves the  Premises themselves or an’

interruption of access to them and whether or not fault for the interruption can be.attributed to the . _} e
- City, its officers, employees or agents, Concessionaire’s sole -remedy against the City shall be -

. abatement of the rent imposed by Section 5 for the period of interruption. Neither the City nor any ‘.
of its officers, agents, or employees shall be liable for : any damages, including consequential -
damages incurred by Concessronarre asa result of an lnterruptlon in the use of the Premrses

Sect|on 8. Concessmnawe Provided Fac

A Concessnonarre agrees to retarn a commercual garbage collectron service provider
-+ .. and arrange for garbage removal on a regular schedule “Concessionaire shall
‘arrange for garbage to be removed more frequently than scheduled if, in the City's

' reasonable dlscretlon odor health or safety problems oaused by Concessronarre s
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garbage develop

. B.. Concessronalre shaII provrde Tour Boats tours to the general publrc that originate
' . and terminate at the Tour Boat’ Dock in accordance with the schedule set forth in
o Exhibit C. Any material change to this schedule must be approved in ‘writing in
. advance by the Director; provided, however, the. schedule may be’ adjusted from-
~ time to time dependmg on external factors beyond the control of Concessionaire
such as weather, conﬂlctlng events, and rélated actlvrtles

- C Concessronalre shall furnish, at |ts sole costand expense the Tour Boats(s) and all
* supplies, fixtures, equipment, labor and secunty necessary for the operatlon-
malntenance and |mprovements of the Tour Boats. - .

PR ‘D Concessmnalre shall provrde the Tour Boats and all personnel equrpment and Cor
“improvements necessary to provude a quality and safe Tour Boats Concession from- - -

- the Premises.  Except with.the prior written approval of the Director, Concessionaire .
shall not use the Premises for. any purpose other than the operation of the Tour"
. Boats - Concession- pursuant to this Agreement Concessionaire shall be solely

Dock
. M, ;H;E - _Tour Boats tours. when, approprlate shall be. narrated Lo s i . e At ™
F : Concessmnalre shall notthrow deposn discharge, or othenmse pIace any refuse "

. garbage, debris,- bait, _sewage, or waste matter of any description upon. the -
Premises, City's Real Property, the State Parcel or into the waters of the

~ Sacramento River. Concessionaire agrees not to throw deposit, discharge, or -
_otherwise place any oil, paint, varnish, spirits, coal tar, contaminated bilge water,

responsible for provudrng for the safe moorage of the Tour Boats at the Tour Boat . .. |

<flammable liquid, refuse orresrduary product of coal, petroleum, asphalt, bitumen,

or other carbonaceous substances lnto the waters of the Sacramento Rrver

| 'G._ Concessronalre shall assume the responsrbrlrty and expense for the mstallatlon of
all utilities not required to be provided by the City hereunder, all utility hookups and
- all telephone service, gas, electrical service, and disposal of garbage, refuse, and .

" rubbish in connectiori with the actrvrtles incident to all Tour Boats Concessron o |

operatlons

H Concessronarre shall not except as authonzed herein, mterfere in any way wrth
_the general or specific-use or enjoyment by the public of Clty S Real Property the
State Parcel and all other publrc property : , . :

I Concessmnalre shaII not conduct major repalrs to the Tour Boats on the'
- Premises, City's Real Property or the State Parcel, except with the- advance
written consent of the Director, and in no event shall any repairs be carried on.
upon. the .wharves, oocklng, Or access areas in proximity to the Premises. - _
Concessronalre agrees that no weldrng equrpment burnrng torch or any other' .

Page 6

Sacramento Riverfront Tour Boat Concessmn Agreement ’



. open flame. apparatus shaII be used wrthrn the confrnes of the Premrses City's
- Real Property, or the State Parcel without prior written authorization of the Director
- and then only in the area and. wrthrn the trme specrf ed’ by the. Drrector in the
: 'wrrtten authorrzatron S -

“J. : Concessronarre shall nerther permrt nor carry on any actrvrty nor allow any condrtron
- onthe Tour Boats or Premrses whrch constrtutes a pubhc or prrvate nursance

K Concessronarre shall not engage in any busrness or actrvrty on the Premrses Crtys L

Real. Property or the State Parcel not. authorized under. thrs Agreement except wrth
_the prror written approval of the Drrector : -

L At rts sole cost and expense Concessronarre shall assure that the Premrses are

& - -kept in.a safe,-clean, wholesome; and sanitary coridition and-shall conduct-its -
.~ Tour Boats Concession in such way as to prevent the escape of debrrs from its
actrvrtres into the Sacramento Rrver

Sectron9 Optronal Servrces 5“‘:‘

l‘ A . .The. sale of ; any alcoholic beverages on- board the Tour Boats shall bein accordance -

4 wrth a liquor license issued by the State of California Department of Alcoholic Beverage Control . T
N m.w(the “ABC?).. .Concessionaire -shall restrict. the :sale,. -semving,.-and:.consumption: of.. alcoholrc-s;.,:,.t._-; Sl

beverages to the Tour Boats and other activities authorized herein and other areas approved by ..
the Director and the ABC. Concessionaire shall not cause-(and will take good faith efforts to .
 prohibit) any alcoholic beverages to be consumed on the Tour Boat Dock, City’s Real Property, or

"~ onany other publrc property wrthout fi rst obtarnrng all necessary governmental approvals permrts
and lrcenses ‘ : ; , S

B Concessronarre may operate othertours excursions, specral events charters and '
other passenger and vessel-related actrvrtres including a water taxi service, from the Premrses In
- the event Concessionaire does not:operatea water taxi service under this Agreement upon
R twenty (20) days written notice to Concessionaire, the City shall be permitted to granta license to
“.another operator for the provision. of water taxi services so long as such services (excludrng Ticket:
Booth operatrons) are provrded at a Iocatron other than the Premlses

Sectron 10 Access and Emergencre

o A The Tour Boats shaII be accessrble prrmanly via the southern portron of the walkway
N adjornrng the L Street Barge to Front Street in Old Sacramento. No other methiod-or route for
boardrng the Tour Boats shall be guaranteed for any actrvrtres under thrs Agreement

B Delrverres shall be- made via the Ioadrng zone identifi ed in Exhrbrt B and hand
trucked across the boardwalk to the central dock ramp : o

c. - The Clty shall maintain the right. to control access to the Tour Boat Dock and Crty s
Real Property for reasons of publrc health, safety or benefrt ,
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" D. = Concessionaire agrees to remove the Tour Boats or other vessels from their
-, moorage.at the Tour Boat Dock at Concessionaire's own expense .upon.request by the City
. ‘whenever in the City’s reasonable. oplnlon it is necessary in the event of an emergency orto -
o ,perform maintenance or reparrs to the Tour Boat Dock. S

, E." Concessionaire agrees . to remove its Tour Boats or other vessels -at -

" Concessionaire's own expense upon direction by.any governmental agency whose responsrblllty it
is to maintain the safety or the rate of flow of the Sacramento River lncludlng, but not Irmlted to
L the U S. Army Corps of. Englneers and.the U.S. Bureau of Reclamatlon - e

F. In the event a Tour Boats or any other vessel for WhICh Concessmnawe is:
respon3|ble should become wrecked, sunken, damaged, or destroyed by fire or any other means-

- -on the Sacramento River, Concessionaire shall mark its position immediately by buoy dry beacon o

by day, or by an electric light visible for 100 yards by night, and maintain such markings until'the
- obstruction is removed. Concessnonalre shall assume all cost and responsrbrlrty forthe |mmed|ate -
: »removal of the vessel : ‘ :

’ j'Sectlon 11. Taxes and Assessments

" Concessionaire shall pay before dellnquency all lawful taxes assessments, fees, or
=charges which at-any time may be levied-by.the State.of California, County of Sacramento, the:: ... ..+

- City, or any tax or assessment Ievylng body -upon any interest"in this Agreement or any"

possessory right which Concessionaire may have in or to premises covered. hereby or.

"improvements thereon by reason of its use or occupancy thereof or otherwise as well as all taxes;
- assessments, fees, licenses, and charges on goods, merchandise, fixtures, appliances, and "

equipment owned or used by Concessionaire in or about these premises. The possessory .

" - - interest created under this Agreement is subject to property taxation and Concessionaire shallbe
subject to payment of property taxes levied-on the possessory interest by.the County of

Sacramento. Concessionaire shall- in good faith have the privilege before. default occurs of -

' protesting, contesting, objecting to,-or -opposing ‘the legality or amount of any such tax; .
- assessment or charge as.provided by law. Such action by Concessronarre shall not constltute a
breach of. thrs Agreement. : '

‘Section 12. In_demnitv..
A Indemnlty

‘ Concessronalre shall indemnify and save harmless the Crty its ofﬁcers and employees, -
and each and every one of them, from and against all actions, damages costs, liability, claims;
demands, losses, judgments, penaities, costs and expenses of ‘every type and ‘description,

- including, but not limited to, any fees and/or costs reasonable incurred by the Crtysstaff attorneys
or outside attorneys and any fees and expenses incurred in enforcrng this provision (collectively
“Liabilities”), to the extent such Liabilities are caused by or arise from any negligent act .or
‘omission, recklessness or willful misconduct of Concessionaire, its agents, employees,
contractors subcontractors ormvntees and their respectlve oft" cers members and employees ln
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" connection with the performance or nonperformance of this Agre'eme_nt, whether of not (i) the

~_prior concessionaire at the Premises. -

“ City; its officers or employeés reviewed, accepted or approved any service or work product .
performed or provided by Concessionaire, or (ii) such Liabilities are litigated, settled-orreduced to.
judgment. . City shall indemnify and save harmless Concessionaire, in the same mannerandto -

the same extent, for all actions of the City and its employees, and for.any actions by the City’s

B, " Obligation to Defend

. arising from any negligent act or omission, recklessness orwillful misconduct of Concessionaire,
- its agents, employees,. contractors, subcontractors or invitees, and their respective officers, -

members,.and employees in connection with' the -performance -or nonperformance of this'

) [Agreemgnt, 'whether such action, claim, suit, cause of action or portion thereo_f is well fgun’decj or ..

‘not.”
C." . Insurance Policies

Exceptas may be eé(p[esély p‘r'o\;/‘_i_ded: in this Section 12, the exis.tenceAér,‘agcebtanc;‘a‘by;-,th__e

o Clty of any of the insurance policies or coverages described in this Agreement shall not affect or _
... Jimit any of the City’s rights under this Section. 12, nor. shall the limits.of such.insurance, limit.the.:... -_.:-. -

liability of Concessionaire hereunder. The provisions of this Section 12,shallvs(Jrvi‘\_1_e-any T

- expiration or.‘terminatif)h of this Agreement.

Séctidn..13..' Insurance Requirements. |

At all times wﬁile.this Agree’m'ént”‘ié in-effect, Concessionaire shall maintain in full - R

~ force'and effect at its own cost and éxpense the following insurance coverage:

“ A - Worker's Compensation. -

* Worker's Compensation Insurance with statutory limits-is required including United States

S QODQGQ_ASSLEQDQ@ shall,’'upon the City’s.request, defend at C‘on'céssiOha'i'ré?s:solefcost. any - i
~ action, claim, suit, cause of action or portion thereof that dsserts or alleges Liabilities caused byor

~-Longshoremen and Harbor. Workers and Jones’ Act coverage. . Employer's Liability Insurance is” -~

required with coverage limits of at least $1 million. The workers’ compensation policy shallinclude -
‘a'waiver of subrogation.” - ' e
~ B. - Aduto Liability

Auto liability insurance is required providing coverage at least as broad as ISO Form:CA 00

- 01.on an occurrence basis. for bodily injury of one or more persons, property damage and

personal injury with limits no less than $1 million per occurrence. The policy shall provide.

- coverage for owned, -non-owned and/or hired- autos. as appropriate to the operatioris of -
. Concessionaire. R S R L

~ €. GeneralLiability Insurance .
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General Lrabrlrty Insurance is requrred provrdlng coverage at Ieast as broad as ISO GL

i Form 00 01 on an occurrence basis for bodrly injury including-death of oné or more persons, :
- property damage and personal injury. The policy shall include coverage for products and . .

, completed operations liability and-contractual lrabllrty There shall be no exclusions for marine

operations and no exclusions for losses caused by explosion ‘or collapse ‘The policy limit for
“ general lrabrlrty coverage |s $3 mrllron The polrcy shall mclude a f|re Iegal llabllrty, Irmlt of

' $3oo 000.

D Protectron and lndemnlty

Manne protectron and mdemnrty coverage rncludrng collrsron coverage shall be provrded R
on an occurrence basis wrth a polrcy llmrt of $3 mrllron ' .

E Property lnsurance e
" All risk property msurance is reqwred for all- of Concessronalre s |mprovements f xtures

" equipment and vessels-located on, or. appurtenant to, the State Parcel, City's Real Property and
“the Tour Boat Dock, ‘and all other Concessionaire rmprovements located ‘on the City's Real

- Property, against loss or damage including fire or other acts of nature, and vandalism.

N

Concessronarre rmprovements fi xtures and equment shall be rnsured for replacement value e d e

' F Other lnsurance provrsrons —J.':ea-—_f_ P T TR

The City, |ts offrcers employees and volunteers shall be covered by pollcy terms or
-endorsement as additional insured as respects general liability and protection and indemnity. -
arising out of activities performed by or.on-behalf .of Concessionaire including products and

completed operations of Concessionaire and premises owned, leased or.used by Concessionaire.

The additional insured endorsements for general liability and protectron and indemnity coverage
. shall be S|gned by an authorized representative of the insurance carrier.’If the pollcres include a
blanket additional insured endorsement or contractual additional insured, coverage, the above
srgnature requirement may be fulfilled by submitting that document with a srgned declaratron page '

referencmg the blanket endorsement or polrcy form

C

" anyinsurance or self-insurance mamtarned by the City, its officials, employees or volunteers shall
bei |n excess of Concessronarre S rnsurance and shall not contnbute wrth |t =

Requrred pollcres shall provrde that no cancellatron may be effected by the msurance'
- company of the-insured during the term of this Agreement without first giving to the City at least -

, th|rty (30) calendar days wrltten notlce prror to the effectrve date of such cancellatron

_ |nsurance shall be placed with insurers wrth a Bests’ ratlng of not less than AV Self
insured retentrons “policy terms ‘or other variations that do. not comply with the requirements of
thIS Sectlon 13 must be declared to, and approved by, the Crtys Rrsk Management D|V|5|on

.. G. lnsurance Verlf catlons
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Concessronalre shall provrde msurance certrflcates and the requrred endorsements as
-evidence of each of the required. pollcres and:endorsements to the. City within five (5) days”
. following the Effective Date. In addition, throughout the term of this Agreement and upon demand
- by City, copies of.insurance policies -and endorsements shall be delrvered to’ the Crty upon >

: renewal of each of the reqUIred polrcres hereln ' .

o 1 The Crty may wrthdraw |ts offer or cancel thls Agreement rf the. requrred

- certificates of insurance or endorsements have not been provided within five (5)

. days following the Effective Date. Failure:to. provide i insurance certificates and-

-~ endorsements and keep such certificates and endorsements current will be
S consrdered a material breach of this Agreement by Concessronarre

CoHe Contractors
Concessmnalre shall reqwre and verlfy that all of its contractors and subcontractors

. maintain insurance coverage that' meets the mmlmumtscope and limits of insurance coverage -
specified in subsection A, B and C, except that United States Longshorermen and Harbor Workers .

" “and Jones’ Act workers’ compeénsation coverage and marine protection and mdemnrty coverage

_shall be required only for those contractors or sub-contractors conductrng marine- operatlons

C _Contractor and subcontractor general I|ab|hty limit shall be $1 mllllon per occurrence.

o fSectlon 14 Mamtenance and Ins ectlon of Records

A Concessronalre shall at all times whlle thrs Agreement isin effect and fora perrod of
one -year thereafter,. keep true, accurate, and complete financial records and accounts of its -
. operation of Tour Boats Concession utilizing the Premises and such other financial or business -

‘records as may be reasonably required by the City. The City shall have the rightatall reasonable

.‘;.:M:,vc..;(:'.-,f.".'-t.av;.\-_;. i L ERA AN AN N N

times after twenty-four hour notice to Concessronatre to examine, obtarn copres and audrt sald - |

' records and accounts rncludrng the Tour Boats mamfests

._ If an audlt shows that there is-a mrstake in the payment of rent, as requrred by Section 5

. the. def icieney shall become immediately due and payable if the audit shows an underpayment or

bea credrt ‘against the reént due hereunder if the audit shows an overpayment. The costs of the
audit shall be paid by the City unless the audit shows that Concessionaire understated annual -
gross receipts by more than two percent (2%}, in which case Concessionaire shall pay the Clty s

e , ~reasonable costs of'the audit as determrned by the Crty s accountant

B. Concessronalre further agrees to fumlsh to the Drrector wrthln twenty (20) days after
 the end of each calendar month, a report showing all gross receipts derived from the operation of
- the Tour Boats Concession for that period. The report shall separately rtemrze all deductions from: -
 ‘the gross receipts pursuant to ‘Section 6(B) and shall be accompanred by documentatlon
‘ supportlng the deductions. . , : .

Page 11 : ‘ ' ‘
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‘ - A Concessronalre and its agents or employees at their sole cost and expense, shall at
~ all times comply with and abide by all pertrnent or applicable regulations and ordinances of the

City, the County of Sacramento, and the laws of the State of California and the United States:
insofar as the same or any of them are applicable, including the Americans with Disabilities Act,’

“and to obtain and keep in effect all necessary permits and licenses required for any and all = '

O operations permrtted herein. In the event of any conflict between State and Federal Iaw that

govern operatrons of Concessronalre Federal law shall govern

o B. Concessronalre agrees that lt shall not make any drscrlmlnatron drstrnctlon or
restnctlon ‘0N account of ‘sex, color, race, rellgron ancestry, drsabrlrty -national -origin, sexual

orientation, or any other arbitrary basis contrary to the provisions of Section.51 of the California -

" Civil Code which is lncorporated hereln by reference or any other state federal or Crty Ordlnance'

prohrbrtrng drscrrmlnatlon

'C.:f. ', All provrsrons of Part 2 8 of DIVISIOFI 3 of Trtle 2 (sectrons 12900 through 12996) of
: '-_the California Government Code (Calrfornra Fair Employment and Housrng Act) are hereby
e mcorporated hereln by this reference as |f set forth ln full. :

) _'_Sectron 16 Alteratrons and Regalrs

) A Concessronarre shall not make nor suffer to be made any materral alteratlons of the

:_r,*Premrses or -any part thereof, except. movable furniture and trade fixtures, without first, obtaining::-- e

-2

" “the written consent of the City, and any additions to or alterations of the. Premises’ shall.be at"

- Concessionaire’s expense with no right to recover:the costs and shall become at once a part of .~
- the realty and belong to the City. Concessionaire shall keep the Premlses free from any lrens

ansmg out of any work performed, material furnrshed or oblrgatlons mcurred

| B Concessronarre shall promptly causé to be reparred at |ts own expense any and all .

'damage and injury to City's Real Property occurring during the term of this Agreement, if caused’ )

by Concessronarre or any offrcer agent contractor or employee of Concessronarre

Sectlon 17.. Securlgy Devrces

Concessronarre may provrde at its own expense any legal dewces mstallatlons or - o
| equipment designed for the purpose of protecting the. Prémises from theft, burglary, orvandalism

o provided, however, that written approval for any such'installation is first obtained from the City. In

" no-case shall secunty measures, except as required by Federal law, interfere wrth or restrlct
- accessto and egress from the Premlses or Clty s Real Property

: Sectlon 18 Cli_.‘y S nght of Entm

Concessronalre shall allow the Crty and any other governmental agency wrth junsdlctron
- over the Premises or the Tour Boats, to enter the Premises and the Tour Boats, at reasonable
times upon reasonable notice to ccarry out any inspection! facilities management, or business -

purpose in or aboutthe Premises or the Tour Boaits witliout any abatement of rent. The City, atits

~ sole drscretlon may make a detalled and formal mspectron and evaluatron annually to ensure

Page 12 . ‘ :
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: “compllance wrth thls Agreement by Concessronarre Each such |nspect|on will be followed by a
“ report in writing with a copy given to Concessronarre Such inspections shall not materially .
: ._mterfere with Concessronalre s operatlons - S

' .;Sectron 19 Assrgnment and Subleasrng

o Concessronalre shall not assrgn this Agreement or any mterest in thrs Agreement and“' -
shall not sublet the Premises or any part thereof, or any right or privilege appurtenant thereto *

(except to an affiliate of Concessionaire under common management and control), orsuffer any S

. . other person.(the. affi iliates,. agents, employees .and .invitees_of.Concessionaire. excepted) to . ..

* - .occupy or use the Premises, or any portion thereof, without the prior written consent of the City
‘and the State. Consent to.one assignment; subletting; occupation or use by another person'shall . -

“not be deemed to be consent to any subsequent assignment, sublettrng, occupation, or use by

i - anotherperson.- Any such assignment or subletting without such-consent shall-be void; and shall ,
at the -option of the City, terminate this Agreement. This Agreement shall net, nor shall any - - -

- interest therein; be assignablé, as to the interest of Concessionaire, by operation of law, without

", the prior written consent of the City and the State: Exceptlng only a change in hame, the term . .,
"assignment” shall include change in any form of business entity of Concessionaire, any mergeror -

consolidation of Concessionaire, whether voluntarily or by operation of law providing; however,

. . that a change of status due only to a change in the California Corporations Code shall not be PR :
deemed to be an assignment, and provided further that a change in the form of business entity of .

......Concessionaire..that .results._in. .an_ertity.. under .the. common.. management and. control of;fi_;,'f,;l;.,,.v o

;Concessronarre shall not be deemed to be an assignment..

: ‘Sectlon 20 Damage and Destructron of Premrses

Inthe event of the damage or destructlon of the Premrses or any of the adjacent wharves ‘ |

~-docking, ‘or access-areas- through no fault of Concessionaire such that Concessionaire is . -

_prevented from operating the Tour Boats Concession contemplated by thls Agreement the Clty in
”'lts sole dlscretlon may elect to do any or aIl of the: followmg . , :

. A € Relocate Concessmnalre at the Clty s Sole expense toa reasonably comparable .
. -,locatlon in which event Concessionaire shall continue to offer the servrces contemplated by this :
1 Agreement on the terms and condrtrons contamed herern -

. B. Reconstruct the lmprovements in which event thrs Agreement shall contrnue infull -
force and effect; provided, however, that the rent to be paid by Concessionaire shall'be abated -
- during the time that Concessionaire is unable to operate from the. Premlses ora reasonably'-

o comparable substrtute locatron

C. Termlnate this Agreement, and any and all rlghts of the Partles hereunder wrthout - »

o any oblrgatron or llabllrty to Concessnonarre

If as a result of damage or destructron through no fault of Concessronarre the Premlsesf
'become unusable for the purposes of operating the Tour Boats Concession contemplated bythis
'Agreement for a penod of ten (10) or more consecutlve days and the Crty does not elect to
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relocate Concesslonalre or terminate this Agreement but elects to reconstructthe Premrses then .
Concessronalre shall be permitted, at its own expense, to relocate its vessels to another location
" to conduct commercial tours or other related activities until the. Premises have been reconstructed, -
“and Concessionaire shall not be obligated to resume its activities and pay rent under this
. Agreement until thirty (30) days after the City gives Concessronalre notrce that the Premlses have
' been restored for use by Concessronarre o , :

| Section 21. Defauit and Termlnatron

,:A The followrng events shall be “Events of Default" '

1. . The fallure of Concessronarre to punctually pay the rent or make any other, o

' -payments required by thls Agreement when due wrthln ten (1 0) days after recelpt of wntten notrce B
~fromtheC|ty : ‘ S
2. The failure of Concessronarre to offer or provide Tour Boats tours as requrred |

' «.by this Agreement unless -such performance is made lmpOSSIble through no -fault of
Concessronarre : 4

3. The failure of Concessmnalre to malntarn the Tour Boats in.aclean, safe and .

T ‘sanltary condition, or keep, perform, or observe any promise, covenant, condition, and agreement - -
- setforth.in this.Agreement.on its part to.be:so kept, perfermed; or observed within thirty.(30)-days. .- -+ " . -

orsuch lesser time as may be reasonable after recerpt of written notlce of default hereunder from-.
the Clty o .

4, The abandonment vacatron or drscontrnuance of the Tour Boats Concessnon
wrthout the wntten consent of the City. : ‘

B.. Upon the occurrence of any oneé or more of the "Events of. Default the City shall -
: have the right to terminate this Agreement ‘Upon such termrnatlon Concessronalre s right to
- possession of the Premises shall terminate and Concessionaire shall surrender possessron and
- vacate the Premises immediately. In such event, Concessionaire hereby authorizes the City to
enter upon the Premisés, or any part thereof, immediately and to take possession of the Premises
and improvements. Election by the Crty to terminate this Agreement shall not prejudice any rights
* or claims the City may have for sums remaining due it\or for damages or pursuing such other
-remedies as may be available to the Crty by law or equrty, all remedres of the Crty to be cumulative
, and not alternatrve X .

i Sectron 22 Surrender and Dlsposltron of Vessels, Egumment, Furmture, and Trad
 Fixtures. : - ‘ ,

' Upon the exprratlon or sooner termrnatron of - this Agreement Concessnonalre ‘'shall

. peaceably vacate the Premises and any and all improvements located thereon or appurtenant
~ thereto, and deliver up the same to the Cityina reasonably good condition, ordrnary wear and
. tear excepted y o
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- itmay possess, may repossess the Premises asiits former estate and expel, remove, andputout =
~of possession Concessionaire using such force in so doing.as may be needful or proper without -~ .

being liable for prosecution for damages therefore and without prejudice to.any other remedy.
“allowed by law available in such cases. In addition, City shall have any and all rights‘and -

Within thirty (30) days after any expiration or other termination of this Agreement, . -

- Concessionaire shall remove, at its own expense, all vessels, furniture, furnishings, equipment,

. inventory, and trade fixtures. This removal shall be conducted. in.an expeditious and.orderly =
- manner and shall be accomplished in such.a way as to minimize the nature and the extent of . .
- any disruption of service to the public contracted for herein and the Premises shall be restoredto ~ *
~ their original condition, ordinary wear and tear excepted. Should Concessionaire fail to remove
~_these items within said thirty-day period, it shall lose all right, title, and interest in and to said . .- _.
. .items, and the City may elect to.keep the same upon the Premises or to sell, remove, or
‘demolish them. In the everit of such sale, removal, or demolition, Concessionaire shallreimburse .-
. the City forany reasonable cost in excess of any consideration received by the City as aresultof - - :

' Section 23. Cit

- City of Sacramento -

To the City:-' o

- the sale, removal or demolition. - -

's Remedies on Default. .

7. it is agre'éd;that if Coﬁcessionair.e refuses to’Surrerider, _Vécate, or deliver up possession of
the Premises after the City shall have become entitled to the possession thereof, then in that

event, the City; in the exercise of its police power or any other power contractual or otherwise that

: ,[?.Teq ‘!,es pgp‘{lggg_py !_a,\Y\!' " . Fon ,%'v*':;.l.-'-. s L L S MNP o MR = S S R R

Section 24, No‘ti_ces'-i"a.

_ . Any notices and orders that may be given under this Ag_reérhént may be served by first-
class mail or-in person as follows, or to such other address as either may provide to the other in -

writing: .

" Department of Convention, CUIturefénd Lé_isUre_f'

Old Sacramento Managerent Division- -

- 922 Second Street, Suite 200"

' Sacramento, California 95814 " - .

To Concessionaire:

" Terry A: MacRae

CEO

Hornblower Yachts, Inc. .~
Pier 3, The Embarcadero
SannFrancisﬁco_, CA94111___

Senvice shall be deemed complete upon deposit in the mail by certified mai with return receipt

requested, or upon-personal delivery. = :

1
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.- Section 25, IndegendéntContrac‘tor -

. It isyn\d‘elr»s'tood and'agreed Qonbé§Sion.a,i‘[e:is'an i,ri_depe_nnd}entcontracforand neithérithqr, :
- any of its agents or employees shall be considered for any purpose whatsoever to be employees
- of the City. : o S o : R

St .

| S’ec‘t'ibnzzsf.j" NwintVen'ture._"i' L k o

o ',I'fﬁirs‘Agr.éerheht, shall not create bét\n(een thé’Parties a joinfvéniqre‘, pérthefshi'p',"or any o
.- Other relationship of association other than landlord and tenant and licensorand licensee. . . -~~~

- .. -Eachindividual executing this Agieement on behalf of any entity represerits and warrants
that he or she has been authotized to doso by the entity on whose behalf hé or she executes this
- Agreement and that the entity will thereby be obligated to perform the terms of this Agreement.

Section 28. Entire A 'rééménf Amquiﬁent |n Writi’n .

+. . . This Agreement, including the exhibits referenced in this Agreement, is the final, complete . -
‘and exclusive agreement between the Parties and cover'in full each and every agreemient of .
oo iy ©VEIY Kind_or natu re,. whatsoever,. concerning. the.. subject.matter. .of-this. .Agr‘e.emént.—:and-:aﬂ__;: A
- preliminary negotiations and agreements of whatsoever kind or nature, are merged into this-*
_ Agreement. The City has made no representations or promises whatsoever with respect to the .
~ subject matter of this' Agreement, except those contained in this Agreement, and no other person,
firm or corporation has at any time had any authority from the City to make any representations or
- promises on behalf -of the City, and Concessionaire expressly agrees that if any such
representations or-promises have been made by others; Concessionaire hereby waives all right to
‘rely on any such-representations or promises. ‘No-verbal agreement or implied covenantshallbe
held to vary the .provisions of this Agreement; any statute,.law or custom to the contrary -
-~ - notwithstanding. Unless otherwise provided in this Agreemient, no supplement, modification, or
- amendment of this Agreement shall be binding unless executed in- writing by the Parties. " -

; i

A=
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_ CITY OF SACRAMENTO .. . CONCESSIONAIRE: -
* -~ A Municipal Corporation o
. A Nunicipal Corpo /%z/r/&owﬁa %cf/ff‘? ,2

By: NAME OF M
. Cassandra H B Jenmngs Assistant City Manager '_ Federal 1D. NOO $3 6 ;
For: Ray Kerrldge Clty Manager May 20, 2009 : ST D FN )
- - —~ . ate o.
For:' Ray Kerndge Crty Manager ST lfﬂ L — o
- APPROVED TO AS FORM: __ L City-of Sacramento Business Op. TaxCert No
| o %%—— L _TYPE OF BUSINESS ENTITY (check one)

‘Depu City Attorney -
: S ff e . _IndrvrduaI/SoIe Proprletor
ATTEST o - ' o Partnership -
: X__ Corporation (may require 23:gnatures)

1)’ Z . Limited Liability Company:
W . - Other (please specify:__ - -

. and Subleased State Parcel
- Exhibit B — Map of Tour Boat Dock Ticket Booth,

- |ty Clerk R
, M L2007
. ‘- L o - Srgnature ofAuthonzed Person
= R e Prrnt Name and Trtle :
o Attachments. o o ; =
Exhlbrt A- Map of State’ Parcel Clty s Real Property Additiona‘l Signature"(ifr'equired)

. Garbage Disposal Facility and Loading Zone. .. .. Print Name and Tit’ulev.v "
, 'ExhrbltC Tour Boats Tour Schedule : Coah

PR

. ‘(‘



State Parcel
#86-013

) "V\ap Created: 6/2009 Clty of Sacramento ITIGIS from Orthophotography taken m Spnng 2006

S Exhlblt- A"'




Garbage
Disposal
Faciity
Public Recreational
boat docks
B - 4 s ",
: ~ . Exhibit -'B" -
| Map Ereated: 512009 City of Sacramento.IT/GIS from Orthophotography taken in Spring 2006 S e



~ TOUR SCHEDULE -

Regular Season:(April 1 — October 31)

Tuesdayv-'- Wednesday ; R
. Thursday— Sunday =~

~' Tb‘urs-_ﬁer da,y‘ S

ExhibitC



