
MACKENZIE & ALBRITTON LLP
423 WASHINGTON STREET, SIXTH FLOOR

SAN FRANCISCO, CALIFORNIA  94111

TELEPHONE  415 / 288-4000
FACSIMILE  415 / 288-4010

September 15, 2009

VIA ELECTRONIC MAIL

Mayor Kevin Johnson
Members of the Sacramento City Council
Ray Tretheway, Sandy Sheedy, Steve Cohn, Robert King Fong, Vice-Mayor Lauren
Hammond, Kevin McCarty, Robbie Waters,  Bonnie Pannell
City Hall
915 I Street
Sacramento, CA 95814

Re: Verizon Wireless Club Center Tree Pole (P09-003)
5508 Sorrento Road, Sacramento; Council Agenda September 22, 2009

Dear Mayor Johnson and Honorable Councilmembers:

We write to you on behalf of our client Verizon Wireless to encourage you to re-affirm
the June 25, 2009, decision of the Sacramento Planning Commission to approve a stealth
monopine telecommunications facility to provide needed wireless services to the Club
Center/Natomas area of the City of Sacramento (“City”).

Since January of 2008, Verizon Wireless has been seeking to identify a location in the
Club Center area to install a wireless services facility to fill a signal gap in its network.  Verizon
Wireless explored and rejected several alternatives  prior to applying in February 2009 for the
tree pole design to be located within a grove of trees at 5508 Sorrento Road.  As confirmed by
recommendations of the planning staff and favorable vote of the Planning Commission, the tree
pole facility will have no impacts on the environment and is the least intrusive of available
alternatives to fill the signal gap identified by Verizon Wireless.

Subsequent to Planning Commission approval, Councilmember Tretheway requested that
the approval be reviewed by the Sacramento City Council and, specifically, that Verizon Wireless
revisit available alternatives for the proposed site, including potential location of the facility at a
proposed high school and city corporation yard.  Verizon Wireless has diligently re-examined
these alternatives and re-confirmed that the proposed facility at 5508 Sorrento Road remains the
least intrusive means to fill the identified signal gap in Verizon Wireless coverage.

As described below, federal law preempts local authority where local regulation has the
effect of prohibiting the provision of wireless services.  This pre-emption applies where, as here,
a carrier has demonstrated a significant gap in coverage and has identified the least intrusive
means to fill that gap.  Federal law further requires that any denial of the site be based upon
substantial evidence.  Here, there is simply no evidence of any negative impact from the facility
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that would qualify as substantial evidence for denial.  To avoid conflict with federal law, we
encourage the City Council to re-affirm the well-considered decision of the Planning Commission
and approve the proposed Verizon Wireless tree pole at Club Center.

The Proposed Facility:

Verizon Wireless proposes to install a 70’ monopole disguised as a pine tree at 5508
Sorrento Road along with a 12’ x 20’ radio equipment shelter and an emergency back-up
generator (the “Proposed Facility”).   The Proposed Facility will be located in the middle of a
grove of 30’-50’ trees situated 400’ back from Sorrento Road on a 3.73 acre parcel zoned
agricultural (A) with a general plan designation of “Rural Estate.”  The Rural Estate designation
is characterized under the Sacramento Municipal Code (“SMC”) as:

 a very low density residential zone . .  . intended to be applied primarily to areas
impacted by high noise levels, within designated approach or clear zones around airports,
within identified floodway and floodway fringe areas, and other areas where physical
and/or safety considerations necessitate very low density residential use.1   

The nearest residence to the Proposed Facility is over 200’ away and there are few homes in the
immediate vicinity.  An survey conducted by Gell Engineering has identified scores of trees,
including pine trees and trees as tall as 85’ within a 1,500 foot radius of the Proposed Facility.
Under the conditions of approval, Verizon Wireless will plant additional evergreen trees.  Noise
generation from the site will be minimal, limited to periodic use of air conditioning units mounted
on the shelter (equivalent to home units) and periodic remote testing of the generator, and in full
compliance with the SMC.  The Proposed Facility is described as “invisible” by planning staff
and findings of the Planning Commission.  We have attached a photo-simulation of the Proposed
Facility as Exhibit A to this letter.

The Proposed Facility Fully Complies with the Requirements of the Sacramento Municipal
Code, Sacramento Wireless Guidelines and General Plan

Section 17.24.050 of the SMC requires a Special Permit for the location of wireless
telecommunications facilities in Agricultural zones.  Required findings for a Special Permit for
the Proposed Facility include:

A.  A Special Permit shall be granted upon sound principles of land use.
B.  A special permit shall not be granted if it will be detrimental to the public health,

safety or welfare or if its results in the creation of a nuisance; and
C.  A special permit use must comply with the objectives of he general or specific plan

for the area in which it is to be located.

Both the Planning Commission and planning staff concluded that the Proposed Facility
meets all of the findings for a Special Permit.  With respect to finding (A) staff and the Planning

                                                  
1  SMC Chapter 17.20 Zoning Districts



Sacramento City Council
September 15, 2009
Page 3 of 8
Commission reference the land use policies embodied in the Sacramento Guidelines for
Telecommunication Facilities (“Guidelines”), noting that “the proposed monopole complies with
the intent of the Guidelines to create ‘invisible’ cellular facilities in that the proposed pole is
designed to appear as a pine tree.” 2  With respect to finding (B) the staff noted in its report for the
June 25th hearing that the site will be located some 400’ from Sorrento Road, will be surrounded
by trees, will have no traffic or parking impacts and imposes no impacts on health and welfare of
the community.  Finally, with respect to finding (C), staff in its report, and the Planning
Commission in its findings, identified several General Plan policies that are consistent with the
Proposed Facility related to the promotion of public infrastructure (Policy U1.1), and promotion
of state-of-the-art telecommunications services and emergency communications infrastructure
Policy (U 7.1).

The Proposed Facility Complies with Applicable State and Federal Law

1.  State Law.

Verizon Wireless is a telephone corporation under California law and registered with the
California Public Utilities Commission to provide wireless telecommunications services in
Sacramento as a public utility under utility number U-3001-C.    The Proposed Facility qualifies
for a categorical exemption under the California Environmental Quality Act as a small structure.

2.  Federal Law

Verizon Wireless is licensed by the Federal Communications Commission to provide
wireless telecommunications services in Sacramento.  As part of its application, Verizon Wireless
has provided evidence of its FCC license to the City.

The Federal Telecommunications Act of 1996 (the “Telecommunications Act”) contains
fundamental limits on the right of a local jurisdiction to regulate the placement of wireless
facilities.  Section 332 states:

No State or local government or instrumentality thereof may regulate the
placement, construction, and modification of personal wireless service facilities
on the basis of the environmental effects of radio frequency emissions to the
extent that such facilities comply with the Commission’s regulations concerning
such emissions.3

To confirm compliance with federal standards, and in compliance with the SMC, Hammett &
Edison Consulting Engineers has provided the City with a radio frequency engineering analysis
dated January 22, 2009  (the “H&E Report”).  The H&E Report confirms that the Proposed
Facility, when operational, will be well within (and actually far below) all applicable FCC public
exposure limits.  Indeed, the H&E Report states that with the Proposed Facility operating at

                                                  
2  See Planning Staff Report and Findings for Planning Commission hearing June 25, 2009, Item 3
3   47 USC § 332(c)(7)(B)(iv).
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maximum theoretical power levels, the RF exposure for a person anywhere at ground level near
the site would be a mere 2.6% of the applicable public limit.  A copy of the H&E Report is
attached as Exhibit B to this letter.

In addition to pre-empting regulation on the basis of concerns over RF emissions, the
Telecommunications Act also:

• Requires the City to take final action on a permit application within a reasonable period
of time;4

• Requires that any permit denial be in writing and based on substantial evidence in the
record;5

• Prohibits unreasonable discrimination among competing wireless carriers;6 and

• Bars local regulation that would prohibit or have the effect of prohibiting the provision
of personal wireless services.7

Prohibition of Service

Federal case law has clarified the circumstances when local authority is pre-empted by
federal law under the prohibition of service restriction of the Telecommunications Act.  Once a
wireless service provider has established a gap in signal coverage, the provider need only show
that the proposed antenna facility is the “least intrusive means” to fill that gap based upon the
land use values embodied in local regulation. 8  The courts have clarified that the applicant need
not show that a site is the “only” alternative to fill a signal gap, but rather that the site is
equivalent to, or no more intrusive, than any other feasible site location.9  Once a provider has
made a “prima facie” showing that a proposed facility is the least intrusive the requirements for
federal pre-emption have been satisfied.  For the local jurisdiction to overcome this pre-emption,
it must show that another alternative is both “feasible” and “less intrusive” than the proposed
facility.10

Signal Gap

Verizon Wireless submitted detailed radio propagation coverage maps to show the
significant gap in coverage in the vicinity of the Proposed Facility.  The Proposed Facility will be
located in the center of a ring created by five existing Verizon Wireless facilities (Mirage to the
Northwest, Arco Park to the Southwest, Northgate to the South, Del Paso to the Southeast and

                                                  
4   47 USC § 332(c)(7)(B)(iii).
5  47 USC § 332(c)(7)(B)(iii).
6  47 USC 332(c)(7)(B)(i)(I).
7  47 USC 332(c)(7)(B)(i)(II).
8  See MetroPCS, Inc. v. City & County of San Francisco, 400 F.3d 715 (9th Cir. 2004).
9  Ibid
10  See T-Mobile USA, Inc. v. City of Anacortes, 572 F.3d 987 (9th Cir. 2009)
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Rio Linda to the Northeast).  The location of the Proposed Facility is dictated by the proximity to
these adjacent sites, and has been selected to fill a significant gap in in-building coverage and
network capacity.  Coverage maps that show this gap and the improved coverage following
installation of the Proposed Facility are enclosed as Exhibit C to this letter.

“Least Intrusive Means”

Verizon Wireless began its search for an appropriate location for the Proposed Facility in
early 2008.  Each collocation, commercial and institutional property within the  proposed
coverage area was investigated. In March of 2008, Verizon Wireless went so far as to send a
letter to all residents of he Natomas area seeking input on possible locations for its wireless
facility.  Ultimately, this search resulted in the identification of the Proposed Facility as the least
intrusive means to fill the intended signal gap, a conclusion confirmed by planning staff and the
Planning Commission on June 25, 2009.

Upon the subsequent request of Councilmember Tretheway, Verizon Wireless
reexamined its list of potential alternatives, with particular emphasis on collocation and
institutional opportunities.  The results of this effort are contained in an updated alternatives
analysis submitted by OnAir LLC for this hearing (the “Alternatives Analysis Update”). The
summary matrix from the Alternatives Analysis Update is enclosed as Exhibit D to this letter. The
Alternatives Analysis Update confirms that the Proposed Faculty remains the least intrusive
means to fill the coverage gap identified by Verizon Wireless.  In all, the Updated Alternatives
Analysis reviews eight (8) potential locations for the proposed wireless facility, each of which,
other than the Proposed Facility, was found to be infeasible, unavailable or unable to provide the
necessary radio signal coverage.   A brief summary of these eight alternatives is as follows:

Proposed Facility, 5508 Sorrento Road.  As described above, the Proposed Facility, a tree
pole surrounded by existing trees, 200’ from the nearest residence and 400’ from Sorrento Road,
remains the least intrusive  alternative.  The Proposed Facility location is ideally situated in the
center of the geographic service area that Verizon Wireless seeks to address with this site.
Located on land above floodplain levels identified by the Federal Emergency Management
Agency (“FEMA”), and with available electrical power, telephone service and access roadway,
the Proposed Facility will remain viable during disasters and will cause the least disruption to the
environment for installation and continued operation.

Existing Crown Castle Facility.  An older, existing lattice tower facility exists .3 miles
northwest of the Proposed Facility and is operated for a single carrier by Crown Castle.
Unfortunately, Crown Castle does not control sufficient ground space under the tower, or
sufficient utility and vehicle access, for collocation by Verizon Wireless.  During 2008, Verizon
Wireless sought, unsuccessfully, to negotiate with the underlying landowner for space. However,
the owner did not want to further encumber the property, which it hoped to develop as a
subdivision.  More recently, the property was foreclosed upon by Comerica Bank.  Once again,
Crown Castle has been unable to negotiate ground space rights for Verizon Wireless.  A letter
confirming Crown Castle’s inability to provide collocation space is enclosed as Exhibit E to this
letter.   We should also note that comments by the Planning Commission expressed an aesthetic
preference for the Proposed Facility and a desire for the existing lattice tower to “disappear”.
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Proposed East Natomas Education Complex (“ENEC”) of the Twin Rivers Unified
School district (“TRUSD”) 5921 East Levee Road.  The ENEC, located outside of City limits in
Sacramento County, has been approved for construction.  Plans include stadium light standards
that have been under review for possible location of a wireless facility.  In 2008, Verizon
Wireless was advised that construction of the ENEC had been postponed for 3-5 years, and as a
consequence Verizon Wireless abandoned this alternative.  More recently, Councilmember
Tretheway and the TRUSD interim facilities director have revived this alternative at the behest of
opponents to the Proposed Facility.  As of the date of this letter, Verizon Wireless continues to
have serious doubts regarding the feasibility of locating its facility at the ENEC.  Principal among
these concerns is whether the facility can be built above FEMA floodplain levels (mounted on a
platform some 8’ above the playing field) as required by federal regulations; whether Sacramento
County approvals can be obtained, particularly if there is neighbor opposition; and whether such a
facility can be timely constructed given necessary approvals from the TRUSD, Department of
State Architect, State Historic Preservation Office and the County Board.  While Verizon
Wireless hopes to construct the Proposed Facility in the next year, the ENEC stadium is not
planned to be constructed for some 15 years.    Verizon Wireless has asked TRUSD to respond to
the floodplain issue in a letter dated September 13, 2009, which we have attached as Exhibit F-1
to this letter.  A possible design for a facility at this location is attached as Exhibit F-2.  This
drawing has been reviewed by County staff who indicate, on the drawing, that a use permit will
be required causing additional delay, cost and uncertainty to this alternative.

 City of Sacramento Corporate Yard, 918 Del Paso Blvd., Sacramento.  Councilmember
Tretheway requested review of this alternative.  Unfortunately, this location is too far south to
provide coverage to the signal gap to be remedied by the Proposed Facility.  Verizon Wireless RF
engineers have confirmed that locating the facility at this site would result in a continuing signal
gap to the north of the proposed coverage area, resulting in the need for an additional site to fill
this northern gap.

Natomas Park, 1839 Bend Drive, Sacramento.  The Parks Department and Verizon
Wireless were unable to agree upon lease terms.  While the department could not agree to a lease
term longer than five years, Verizon Wireless requires a much longer term in order to amortize its
investment and maintain its network.

Natomas Charter School, 4600 Blackrock Road.  This location was determined to be too
far south and ruled out by Verizon Wireless RF engineers due to poor signal propagation to the
north.  Further, the school was not responsive to Verizon Wireless’s need to clarify site location.

NEMDC Storm Water Treatment Plant, E. Levee Road.  The storm water agency was not
willing to allow an antenna support on its structure and an adequate tower foundation location
could not be located ruling out this alternative.

Avdis Family Trust, 5625 E. Levee Road.  Although Nick Avdis, acting President of the
Valley View Acres Community Association, was a willing landlord, this location was determined
to be too close to Sorrento Road, and, lacking any existing tree cover, aesthetically inferior to the
Proposed Facility according to Planning staff.
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The Updated Alternatives Analysis and staff’s comprehensive review of alternatives
plainly demonstrate that there is no less intrusive site than the Proposed Facility to fill the signal
gap identified by Verizon Wireless.  Having identified the signal gap and shown the Proposed
Alternative to be the least intrusive means to fill that gap of feasible alternatives, Verizon
Wireless has met the burden to pre-empt local regulation of the Proposed Facility.

Substantial Evidence

Finally, as noted above, the Telecommunications Act requires that any decision to deny a
wireless facility must be in writing and supported by “substantial evidence.”11  The principal
opposition to the Proposed Facility to date has been neighbor concern over the health effects from
RF emissions.12  Under federal law, such concerns are beyond the authority of the City Council
and do not qualify as substantial evidence for denial. Indeed, that preemption applies whether the
local decision is explicitly based on environmental effects, or through some proxy such as
property values.  A federal district court in California has held that in light of the federal
preemption of RF regulation, “concern over the decrease in property values may not be
considered as substantial evidence if the fear of property value depreciation is based on concern
over the health effects caused by RF emissions.”  AT&T Wireless Services of California LLC v.
City of Carlsbad, 308 F.Supp.2d 1148, 1159 (S.D. Cal. 2003).

  Similarly, opponents argue that there must be some other alternative location for the
site.  Yet, again, federal law only requires that the Proposed Facility be no more intrusive than
any other alternative, not that the Proposed Facility is the only alternative for filling a coverage
gap.  Through an exhaustive site search as shown in the Alternatives Analysis Update, Verizon
Wireless has demonstrated that the Proposed Facility is the best alternative to fill the identified
signal gap with no environmental impacts.

In sum, no evidence has been presented of environmental or other impacts from the
Proposed Facility that would justify overturning the reasoned findings and decision of the
Planning Commission.  Further, none of the concerns expressed by opponents would qualify as
“substantial evidence” for denial under federal law.  As such, there is simply no evidence for
denial of the Proposed Facility, let alone the substantial evidence required by federal law.

                                                  
11  47 USC § 332(c)(7)(B)(iii).
12  See Valley View Acres Community Association Letter to the Planning Commission dated April

19, 2009: “The proposed site of this project is in close proximity of residential sites posing health
risks such as Cancer, Leukemia and Neurological Effects associated with the over exposure to
Electro Magnetic Radiation (EMR) emitted by these types of cell towers.”  Signed by Nick
Avdis, President.
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Conclusion

The Proposed Facility complies with all applicable provisions of the SMC and Guidelines
as well as state and federal law.  Verizon Wireless has provided substantial evidence in the form
of coverage maps, photo-simulations and the Alternatives Analysis Update to confirm the
decision of the Planning Commission and make all necessary findings to approve the Proposed
Facility. The Planning Commission properly found that the Proposed Facility is the least intrusive
alternative, “invisible” in design and compliant with both RF regulations and local Guidelines for
approval.  Sacramento residents and visitors demand the enhanced wireless coverage and capacity
that will be provided by the Proposed Facility.  Verizon Wireless’s application clearly
demonstrates that such life saving technology can be provided to the community in an
environmentally and aesthetically sensitive manner. We encourage you to re-affirm the Planning
Commission and approve the Proposed Facility.

Very truly yours,

Paul B. Albritton

Cc: Ed McGah, Esq
Eileen M. Teichert, Esq

Exhibits

Exhibit A:  Photo-simulation
Exhibit B:  H&E Report
Exhibit C:  Coverage Maps
Exhibit D:  Alternative Analysis Update Summary Matrix
Exhibit E:  Crown Castle Letter
Exhibit F-1:  TRUSD Letter
Exhibit F-2:  ENEC Design and County Staff Comments























Exhibit D

Site Selection Analysis

# Site Name Adequately
Fills RF
Gap

Available for
Lease

Significant
Visual
Impact

Time to
On Air

Utilities
available in
onsite
easements

Standard
Foundation

City Planning
Approval
Req’d/Rec’d

1 Proposed
Facility

Yes Yes No 4 months Within 389’ Yes Yes/Yes

2 Crown Castle Yes No Yes Unknown (min
1.5 yrs)

Within 400’ Yes Yes/No

3 TRUSD
ENEC

Yes at 100’ Unknown Yes 2 to 3 years Offsite 2500’ No, 8’ elevated
foundation

No/No
Not in City
County Use Permit
Req’d

4 Natomas Park Yes No Yes N/A N/A N/A Yes/No

5 Natomas
Charter School

Marginal No Yes N/A N/A N/A Yes/No

6 NEMDC plant Yes No Yes N/A N/A N/A Yes/No

7 Avdis Family
Trust

Yes Unknown Yes Unknown (min
1.5 yrs)

N/A No, 4’ elevated
foundation

Yes/No

8 City of Sac
Corp yard

No Yes Unknown Unknown N/A N/A Yes/No
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