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SUPPLEMENTAL REPORT TO COUNCIL

Council Meeting: October 27, 2009

Council ltem: {tem 17 (Consent}

Contract: American Recovery And Reinvestment Act (ARRA) Water
Meter Retrofit Project Phase 6 (Z14010000)

Bid Protest

On September 28, 2009, a bid protest was submitted by the second low bidder,
Marques Pipeline, Inc., protesting the proposed award of the contract to the low bidder,
WR Forde Associates. Marques’ bid protest contended that Forde's bid should be
rejected as non-responsive due to (1) Forde’s submission of documentation of prior
project experience after bid opening, rather than with its bid, and (2) irregularities in 3
American Recovery and Reinvestment Act of 2008 (ARRA) forms required to be
submitted with Forde’s bid.

Pursuant to Sacramento City Code § 3.60.510, City staff investigated the bid
protest and determined that these bid omissions constituted minor bid irregularities that
should be waived. In accordance with the City's bid protest requirements, a hearing on
the bid protest was held before an independent hearing examiner employed by the
Institute for Administrative Justice at the University of the Pacific’s McGeorge School of
Law.

Hearing Examiner's Decision

The Hearing Examiner’s decision was issued on October 23, 2009, and a copy of
the decision is attached hereto as Attachment 4. In summary, the Hearing Examiner's
decision recommends that the bid protest be denied and that the City Council waive the
irregularities in Forde’s bid and find Forde’s bid to be responsive. This recommendation
is based on the Hearing Examiner's factual findings, including the following:

. Forde's failure to include documentation of its prior project experience with its bid
was an inadvertent error that had no effect on, and could not have affected,
Forde’s bid price and conferred no competitive advantage to Forde.

° The documentation submitted by Forde after bid opening confirmed that Forde
possessed the requisite prior work experience prior to the hid opening.
! The omissions in Forde's ARRA forms were inadvertent, had no effect on, and

could not have affected, Forde’s bid price, and conferred no competitive
advantage to Forde.

e City staff properly applied its discretion in recommending that these irregularities
be waived as an informality or minor irregularity.




SUPPLEMENTAL REPORT TO COUNCIL

Council Meeting: October 27, 2008

Council ltem: ltem 17 (Consent)

Contract: ARRA Water Meter Retrofit Project Phase 6 (Z14010000)

City Counci! Options

Under City Code Section 3.60.540, the City Council has the following options
prior to taking action on a bid protest:

° Adopt the findings of fact issued by the Hearing Examiner, without hearing
factual evidence from any party; or

° Review the recording of the hearing, or a transcript thereof, prior to adopting or
rejecting, in whole or in part, the findings of fact issued by the Hearing Examiner,
without hearing factual evidence from any party; or

. In addition to of in lieu of reviewing the recording of the hearing, or a transcript
thereof, hear factual evidence from any party prior to adopting or rejecting, in
whole or in part, the findings of fact issued by the Hearing Examiner.

City Code Section 3.60.540 also provides that the City Council may take any
action on the bid protest that is authorized by law, including adoption of the Hearing
Examiner's recommended determination of the bid protest, adoption of a determination
-~ different from that recommended by the Hearing Examiner or the rejection of all bids
without deciding the bid protest.

Recommendation

City staff recommends that the City Council take the following action on the bid
protest: (1) adopt the findings of fact issued by the Hearing Examiner, without hearing
factual evidence from any party; and (2) adopt the Hearing Examiner’s recommended
determination of the bid protest. These recommendations are reflected in the revised
Resolution attached hereto as Attachment 5.
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Hearing Examiner Decision Attachment 4

INSTITUTE FOR ADMINISTRATIVE JUSTICE
UNIVERSITY OF THE PACIFIC

MeGEORGE SCHOOL OF LAW

3200 Fifth Avenue

Sacramento, CA 95817

Telephone: (316) 739-7049

CITY OF SACRAMENTO

BID PROTEST HEARING
SACRAMENTO WATER METER SERVICE RETROFIT - PHASE 6

In the matter of: ) CaseNo.: SACRP101509-2
)
MARQUES PIPELINE, INC,, ) DECYSION ON ADMINISTRATIVE
Protesting Bidder, - ) APPEAL WITH FINDINGS OF
)] FACT AND RECOMMENDED
v§. ) DETERMINATION
)
W.R. FORDE ASSOCIATES. )
Pratested Bidder, }
and )
)
CITY OF SACRAMENTOQ, )
Awarding Agency. );
)

1. INTRODUCTION

The bid protest by Marques Pipeline, Inc. (Marques) concerning the City of Sacramento’s
proposed award of praject PN:14419, Sacramento Water Meter Service Retrofit - Phase 6 (Phase
6). to W.R, Forde Associates (Porde) was heard before Vincent L. Pastorino, Hearing Examiner
for the Institute. for Administrative Justice, University of the Pacific’s MeGeorge School of Law,
on October 15, 2009, in Sacramento, California,!

1. APPE NCES

Jeremy Jaeger, president, and Jason Anderson, operations manager, appeared on behalf of
Marques. Eva Papineau-Anderson, executive assistant (o the chief estimator, and Adam Saefong,
bid coordinator, appeared on behalf of Forde, Michelle Carrey, associate civil engineer, Neal
Joyce, associate engineer and project manager for Phase 6, and Joe Robinson, senior deputy ¢ity

" he impartial hearing examiner was appainted pursuant fo Sagramento Municipal Code section 3.60,520,
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aitorney, appeared on behalf of the City of Sacramento (City). Each party submitied documentary
evidence and written argument. Testimony was received from all of the above-identified
individuals except Mr. Robinson. Each party presented oral closing argument and the matter was
then submitted for deciston.

. S ION A OPE OF REVIEW

Section 3.60.520 of the Sacramento Municipa] Code (SMC) sets forth the procedures for
bid protest hearings before a hearing examiner appointed by the City Council. The protesting
bidder has the burden of showing the existenoe of all facts necessary to support the bid protest.
The hearing examiner shall issue a written decision that includes findings of fact and a '
recommended determination of the bid protest based on those findings of fact. Section 3.60.530
provides that afler the hearing examiner issues 4 decision, the City Council shall consider the
protest at a public meeting. The council may hear the bid protest as part of the council’s
consideration of the award of the coniract to which the bid relates, or it may hear the bid protest as
a separate item. Section 3.60.540 states that “the scope of the bid protest cotisidered by the city
council shall be limited fo the issues and evidence set forth i the bid protest,” and the seetion lists
various procedures that the City may exercise, in its diseretion, before taking final action.

1V, ISSUE PRESENTED FOR HEARING

Should the City conclude that Forde’s bid is non-responsive becanse of Forde's fathure to
properly complete and timely submit certain documents in its sealed bid package?

V. BACKGROUND

The American Recovery and Reinvasiment Act (ARRA) became federal law in February
2009. The ARRA designaies approximately $160 million for infrastructure development of
California’s drinking water systems. Those funds are administered through the California
Department of Public Health (CDPH). In August 2009, the City Council authorized the city
manager 10 negotiate and excente 2 funding agreement with CDPH for ARRA funding of the
City's Water Meter Retrofit Project, Phases 1-9,

On August 19, the City commenced soliciting bids and issued its Contract Specifications
boaklet for Phase 6. The instructions in the booklel state that bids must be received at the city
clerk’s office by September 9 a1 2:00 p.m. The City received eleven bids and opened them on
September 9. Forde was the lowest bidder at $1,113,400. Marques was the next lowest bidder at
%1,188,855. After the bid opening, Marques asked the City for copies of the complete bid
packages from the first and third low bidders. The City provided those copies to Marques on
Sepiember 11, .

The City’s bid instryetions for Phase 6 state that the bidder's sealed proposal shall include
written documentation of satisfactory experience installing water meter retrofits. During its
review of Forde's bid package, the City discovered that Forde had failed 10 include that
documentation, On September 11, Mr. Joyce from the Department of Utilities (DOU) sent an
email to Mr. Sacfong at Forde noting that Forde's bid packages for Phases 5 and 6 did not include
written documentation of the relevant work experience, In his email, Mr, Joyce explained that,
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under the bid instructions, a sealed proposal that did not include the written documentation of
relevant work experience “may be rejected s non-responsive.” He further stated that DOU was
currently working with the ity attorey to determine whether the bid package would be
considered non-responsive. He concluded by stating, “in the meantime please provide the
required documentation as soon as possible, as without it the City will be forced to reject the bid.”

While the City was reviewing Forde’s bid package, Marques was conducting its own
review of that package. On September 15, 2009, Mr. Anderson at Marques sent an emaii to Mr.
Joyce at DOU stating that Forde had apparently failed to include the required documemation of
previous satisfactory work experience. In that same email, Mr, Anderson asked Mr. Joyce for
verifioation as to whether the City had deemed Forde®s proposal non-responsive.

On September 16, 2009, Mr. Joyce informed Mr. Anderson by email that although the
dochmentation of previons satisfactory experience had not been included with Forde's Phase 5
and Phase 6 sealed bids, the doenmentation had been provided “shortly afier” and the experience
had been verified. Mr. Joyce also-stated the opinion of fegal connsel that because the language in
the contract specifications states that under such circumstances the bid “may" be rejected as non-
responsive, DOU had discretion to accept documentation afier the bid opening on the rationale
that the experience documentation did not affect Rorde’s bid price and would not give Forde any
advantage over other bidders.

By letter dated September 17 and mailed on September 22, DOU notitied all bidders that
DOU would recommend to the City Council on September 29 that the council award the Phase 6
coniract to Forde,

In its written report and recommendation to the City Counci] preceding the scheduled
September 29 meeting, DOU did not mention the omitted work experience documentation.
However, DOU did state in its report that Forde had submitted several incomplete attachments,
specifically Attachments D, G, and M, required by ARRA as past of the bid package. DOU staff
had recommended that those irregularities be waived because, in their opinion, the irregularities
weré minor and had no relationship to the bid price, and obtaining the missing information from
Forde and its subconiractors afier the bid opening would not provide Forde with any advantage
over the other bidders. The report also stated that DOU staff had requested and received the
incomplete or missing information from Forde and its subcontractors and the information had
been reviewed and accepted by City and State staff,

On September 28, Marques submitted its bid protest. Marques asserts that the City should
have deemed Forde’s bid non-responsive due to (a) Forde’s failure to provide written evidence of
satisfactory work experience with the sealed bid package and (b) Forde's omissions on the ARRA
aftachments. The matier convened for hearing on October 135, )

Page 3 of 10
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Vi, LEGAL ANALVSIS AND FINDINGS OF FACT

A,  Work Experience Documentaiion.

Marques asserts that Forde’s bid should be deemed non-responsive because of Forde™s
failure to include written documentation of work experience in the sealed bid. City staff
recommends, and Forde concurs, that the omission be waived because allowing Forde-to submit
the documentation after bid opening conferred no competitive advantage to Forde.

The bid instruciions contain a boilerplate form entitied Sealed Proposai that must be
completed and signed by the bidder. Page 2 of the form states:

..Additionally, the undersigned shall include writien documentation with the Sealed
Proposal of previous satisfactory experience in installation of water meter retrofits, in
accordance with the following:

" The undersigned shall provide documentation for a minimum of one project

of a minimum of 7530 meter retrofits constriisted or multiple projscis

" combined that would equal a similar size and scope or similar eonstruction

work as approved by the Engineer. The work shall have been performed by
the undersighed for a municipality or ather public agency in the last five
years, The documentation for each project shall describe the work
performed; including the size and number of meters installed, the contract
amount and duration, and the time period of performance, and shall include
the name, address and telephone number of the owner agency or
municipality. The documentation glso shall include the name of a contact
person for each owner who 1s familiar with the work performed. The above
documentation shal] be included with the Sealed Proposal,

A Sealed Proposal that does not inelude the above requirad documentation
may be rejeocted as non-responsive.

In addition to the above, page 2 of the Contract Specifications booklet states that “the right
10 reject any and ali bids or to waive any informality in any bid recetved is reserved by the City
Council.” This provision is consistent with section 3.60,140 of the Sacramento Municipal Code,
which gives the City Council the authority to reject the bid-or “waive any informalities or minor
irregularities” in the bid.

California courts have eited favorably 8 portion of an opinion of the Attormey General,

which states:

“a basic rule of competitive bidding is that bids must conform to specifications, and that if
a bid does not so conform, it may not be accepted....However, it is furthsr well esiablished
that a bid which substantially conforms te & call for bids may, though it Is not strictly

responsive, be accepted if the variance cannot have affected the amount of the bid or given
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a bidder an advantage or benefit not gllowed other bidders or, in other words, if the
variance is inconsequential....” [Konics Business Machines U.8,A . Inc. v, Repents of
Linjversity of California (1988) 206 Cal.App.3d 449, 454, quoting from 47

Ops.Cal. Atty.Gen, 129, 130-131 (1966), in turn guoting from Dougherty v, Folk (1941)
46N.E.2d 307, 311, See also, National Identification Systems, Inc. v, State Board of
Contro), et.al, {1992) 11 Cal.App.4th 1446, 1453; Ghilotti Cangtruction Co. v. City of
Richmond (1996) 45 Cal App.4th 897.]

Thus, case law confirms that the bid instructions properly give the City discretion {o reject
Forde’s bid as non-responsive for fallure to submit the work experience dacumentation with the
sealed bid. Case law also confirms that the City has discrstion {0 waive thal variance and accept
Forde's bid as responsive if the variance in the bid cannot have affected the bid amount or
gonferred & competitive advantage to Forde.

With regard 10 the bid amount, the patties agree and the evidence shows that Forde's
faiture to include the work experience documentation in its sealed bid had no effect on Forde's bid
amount. With regard to competitive advantage, afier DOU discovered the variance in the bid it
asked Forde on Sepiember 1) to subrit the work experience documentation and Forde prompily
complied. The evidence is alzo undisputed that Forde had gained the requisite work experience
prior the September 9 bid deadline. Thus, City staff has held Forde to the same standard as other
bidders with respect to having the requisite experience prior to bid apening.

1n addition, the evidence confirms no atiempt at decoption or other subrerfuge by Forde.
As described elsewhere in this Decision, Ms. Papinogau-Anderson testified in detall concerning
how the bid package was assembled. Her westimony showed that Forde's failure to include work
e¢xperience documentation was an inadvertent error. There was no evidence to plausibly suggest
the contrary.

Marques asserts that Forde's omission did confer an advantage to Forde by not holding
Forde to the same bid deadline applicable 1o the other bidders. The evidence does not support that
asserfion. As established gbove, the City has discretion fo waive any informality in any bid if the
variance cannol have affected the amount of the bid or given 4 bidder an advamiage or benefit not
allowed other bidders or, in other words, if the varlance is inconsequential. Here, the lowest
bidder failed to include wotk experience doowmentation, City staff discovered that variance when
it reviewed the bid, and City staff handled the matter by consulting with legal counsel and giving
the bidder, Forde, additional time to submit the documentation, There was ng evidence to
indicate that City staff would have handled the matter differently if some bidder other than Forde
had been the lowest bidder and had similarly failed to provide work experience documentation in
the sealed bid. The Hearing Examiner concludes that all bidders wete subject 1o the same rules
and exceptions with respect to bid content and deadlines,

Tn summary, the Hearing Examiner concludes that City staff has properly applied its

? Italics from Konies, sipra.
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discretion in recommending that Forde's failure to submit work experience documentation with
the sealed bid package be waived as an informality or minor irregularity.

B. AREA Attachments I, G, and M.

The bid instruetions contain a list of eleven ARRA attachments required to be compleled
and submitted with the sealed bid package. Attachments D, G, and M are at issue in this bid
protest. Forde submitted those attachments with its sealed bid, but some portions of those
attachments were not completed. Marques asserts that the City should have deemed Forde’s bid
non-respansive due to those omissions. DOU requested and obtained the missing information
from Forde and its DBE subcontractors afier bid opening, City staff recommendy and Forde
concurs that the omissions be waived because, according fo Cily staff and Forde, the omissions
were minor and had no relationship to the bid price, and obtaining the reguired information from
Forde and its DBE subcontractors afler bid opening did not provide Forde with any advantage
over the other bidders.

1. Attachments D and G,

The bid instructions contain Disadvantaged Business Enterprise (DBE) provisions.
Section 12 of the ARRA materials in the Contract Specifications booklet states that “the DBE mile
requires that responsive bid[s] shell conform with ‘Good Faith Efforts’ to increase DBE
awareness and procurement opporiunities through race/gender nentral efforts.” Section 12 also
s{ares: ;

...Compliance with the requirements of this section and the referenced Attachments
satisfies the Disadvantaged Business Enterprise (DBE) requirements for this construction
contract. Failure to take the six (6) affinmative sieps listed under Good Faith Effort
Requirements below prior to bid opening and to submit the following forms with the bid
package shall onuse the bid to be rejected as a ton-responsive bid.

+ Anachment C: Disadvantaged Business Enterprise Information Form
¢ Attachment G: BPA Form 6100-03 (DBE Subcontractor Peyformance Form)
+ Attachment F: EPA Form 6100-04 (DBE Subcontractor Unilization Form)

Section 12 further sfates:

(3)  Using the MBB/WBE Verification of Qualification Form {Attachment D), the
apparent successful low bidder must provide evidence of certification by a federal,
State, or local government entity for each Disadvantaged Business Enterprise firm

10 be utilized. Such certification dostumentation shall be submitted within five (5}
working days following bid epening. [Emphasis in the original.]

Forde submitted Attachments D and G on September 11 with its sealet bid packege.

Page 6 of 10
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When reviewing Forde’s bid package, DOU defermined that Attachment D did not include the
name of the ageney certifying the MBE/WBE qualification for the subcontractor known a5 Water
Components & Building Supply (Water Components). During that review, DOU also determined
that on Attachment G “the DBE subcontractors did not include a descriptior. of the work or
services bid and submitted an incomplete form.” DOT) has determined that the omissions were
mivior, were subsequently corrected, and should be waived,’

Margues® assertions coneerning Attachments D and G are more specific, Marques asserts
that with regard to Attachment D, for the subcontractor Water Components, the space for entering
the name of the agency certifying Water Components as gn MBE/WBE was left blank. Marques
also asserts that with regard 1o the Attachment G submitied for the subcontactor known as
Vickers Concrete Sawing (Vickers) and for the Attachment G submitted for Water Components,
the yes/no spaces for indicating whether the subcontractor was currently certifiad are lefl
unchecked. Marques further asseris that Attachment G for Vickers does not lisi the name of the
prime contractor in the space provided. Tnstead, it bears the name Flowline Contragtors in a fax
imprint at the top of the page, while the name Forde does not appear on the page. Mr, Anderson
testified that Attachment G is vsually completed by the subcontractor and then submitted to the
prime contractor, and thus he believes that it is particularly important to have the name of the
prime confractor entered in the proper space on the attachment.

On behalf of Forde, Ms. Papineau-Anderson acknowledged af the hearing that the above-
noted omissions had in fact occutred. She testified that Forde had no excuse for the omissions,
but she did offer her explanation as to how those omissions occurred. Her explanation, in
essenice, was that she completed portions of Attachments I and O and then faxed thoge partially
completed atiachments to the applicable subcontractors for them to complete and return to Forde,
During that process, Water Components® Attachments D and G had been aliered in the arcas
reserved for certification information and signatures by the subcontractor. The alterations
rendered those aress substantially illegible. In addition, on Vickers® Attachment G, Vickers had
apparently covered the prime contractor’s name, Forde, with white-out and left the space blank.
By deing so, Vickers could presumably duplicate the attachment sent by Forde and more
canventently send it to other prime bidders, such as Flowline.*

Visual ¢xamination of the above-referenced Attachments D and G corroborates Ms.
Papineau-Anderson's explanation, Alteration of the certification and signature area on Water
Components’ Atiachments D and G is obvious, whether caused by malfunction of the fax process,
a {law in the photocopy process, some intentional alteration by Water Components, o ather
means. In addition, the use of white-out or some similar substance by Vickers on Attachment G is
evident by broken lines and partially obscured text in the area reserved for the prime contragtor's

3 Sinee Forde submitted an Attachment G, albeit ingomplete, with its sealed bid, the ARRA inswrucrion
conceming mandatory rejection for failure to submit Anachment G does not apply.

4 The evidence confirmed thet Flawling was one of the prime bidders on Phase 6.
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name. Forde offered no explanation for the absence of a visible yes/na cheok on Vickers®
Attachment G.

Having considered all of the abave, the Hearing Examiner is persuaced that the omissions
on Attachments D and G were inadverient, had no effect on Forde's bid amount, and conferred no
competitive advantage to Forde, As with the wark expetience documentation issue discussed
above, the Hearing Examiner i persuaded that City staff would have proceeded to address those
omissions the same way if some bidder other than Forde had been the lowes: bidder and made the
same omissions on the Attachments D and G. Accordingly, the Hearing Examiner conciudes that
City staff has properly applied its discretion in recommending that the omissions on Atlachments
D and G be waived as an informality or minor irregularity.

2. Attachwent M,

Marques asserts that Aitachment M for the subcontractor Vickers does not indicate Forde
as (he prime contractor, cither on the bidder line or anywhere else on the attachment, but instead
bears only the name Flowline Contractors on the fax imprint at the top of the form. Marques also
asserts that Forde providod no Atfachment M for the sobeontractor Water Components.

Ms. Papinoau-Anderson's explanation for the omissions on Vickers” Attachment G is
equally applicable to Vickers® Attachment M. Visual sxamination of Vickers® Atdachment M
shows that the entry over the line reserved for naming the bidder has been largely erased or
covered with white-out. The name Flowline again appears in the fax imprint a1 the top of the

page.

With regard to an Attachment M for Water Components, the City confirmed at the hearing
that the City had received an Attachment M for Water Components. Upon reviewing that
attachment, Marques asserted that it was incomplete because it did not Hst the projeet name or
. number and it did not list the Data Universal Numbering System (DUNS) Number for Water
Components, Examination of the attachment shows otherwise, The project name and number
appear &t the top of the attachment, and the DUNS Number appears in the proper space. Marques
also asseried at the hearing that Water Components® Attachment M incorrectly Jists Water
Components, rather than Forde, as “the bidder.” Examination of the attachment shows {hat

Marques is correct on that point,

The City staff recoramends that the Attachment M omissions be waived for the same
reasons as stated for Attachments D and G. The Hearing Examiner is persuaded that the
Attachment M omissions were inadvertent, had no effect on Forde’s bid amount, and conferred no
competitive advantage to Forde. The Hearing Examiner concludes that City staff has properly
applied its discretion in recommending that the emissions cn Attachments M be waived as an
informality or minor {rregularity.

Page 8 of 10
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PROOF OF SERVICE VIA U.S. CERTIFIED MAIL AND FACSIMILE

I, Stacy Conley, declare as follows:

1 am employed in the County of Sacramento, California; I am over the ege of 18 years
and not & party to the within action. My business address ia 3453 Fifth Avenue,
Sacramento, California 95817, T am readily familiar with my employer's business
practice for collection and processing of correspondence for mailing with the

United States Postal Service,

On Qctober 23, 2009, T served a copy of the following document:

DECISION ON ADMINISTRATIVE APPEAL
In the matter of Marques Pipelines, Inc, vs. W.R, Fords Associatos
and City of Sacramento
Case Number: SACBP101509-2

on the party or parties named below by following ordinary business practice, placing a
true copy thereof enclosed in a sealed envelape for collection and mailing with the United
States Postal Service where it would be deposited for first class delivery, postage fully
prepaid, in the United States Postal Service that same day in the ordinary course of
business, addressed as follows: . )
Michelle Carrey, P.E.
City of Sacramento
Depmmnnt of Utilities
1395 35™ Avenue
Sacramento, CA, 95822.2911
Fax: 916-808-1497

David Voorhis
Eva Papinean-Anderson
W.R, Forde Associates
984 Hensley Street .
Richmond, CA. 94801-2217
Fax: 810-215-9887

Jeremy Joneger
Marques Pipoline, Ine.
1300 National Drive, Suite 120
Sacramoente, CA, 95834
Fax: 916-929.5532

1 declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct and that this declaration was ¢ cl on
Oetober 23, 2009, in Sacramento, Califomia,

~ -Siacabénﬁléy, gal Agsistant
Instituts for Ad ative Justide
MeGeorge Sehool of Law
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ARRA Water Meter Retrofit Program Phase 6 (Z14010000) October 27, 2009

Attachment 5
RESOLUTION NO.

Adopted by the Sacramento City Council

AWARD CONTRAGT FOR THE SAFE DRINKING WATER STATE REVOLVING FUND
AMERICAN RECOVERY AND REINVESTMENT ACT WATER METER RETROFIT
PROJECT PHASE 6 (Z14010000)

BACKGROUND

A On August 6, 2009, the City Council approved Resolution 2009-516 authorizing the
execution of a $ 20 Million grant/loan funding agreement for the Water Meter
Retrofit (WMR) Project (Phases 1-9), utilizing American Recovery and Reinvestment
Act (ARRA) funding provided through the Safe Drinking Water State Revolving Fund
(SDWSRF) Program administered by the California Department of Public Health.
The City Council approved the addition of additional Phases to the Project on
September 15 (Phase 10) and September 22 (Phase 11).

B. The WMR Project will retrofit water services with meters at a total of 15,000 - 17,000
residential and commercial properties, and Phase 6 of the Project will install 1,045
meters on unmetered services.

C. The plans and specifications for Phase 6 of the Project were approved by the City
Council on June 23, 2009.

D. Bids for Phase 6 of the Project were opened on September 9, 2009, and WR Forde
Associates was the lowest bidder.

E. On September 28, 2009, a bid protest was submitted by the second low bidder,
Marques Pipeline, Inc., protesting the proposed award of the contract to WR Forde
Associates. Marques’ bid protest contended that Forde's bid should be rejected as
non-responsive due to (1) Forde’s submission of documentation of prior project
experience after bid opening, rather than with its bid, and (2) irregularities in 3
ARRA forms required to be submitted with Forde’s bid.

F. Pursuant to Sacramento City Code § 3.60.510, City staff investigated the bid protest
and determined that these bid omissions constituted minor bid irregularities that
should be waived. In accordance with the City’s bid protest requirements, a hearing
on the bid protest was held before an independent hearing examiner employed by
the Institute for Administrative Justice at the University of the Pacific’'s McGeorge
School of Law.

G. The Hearing Examiner’s decision was issued on October 23, 2009, and a copy of
the decision, entitled “Decision on Administrative Appeal with Findings of Fact and
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ARRA Water Meter Retrofit Program Phase 6 (Z14010000) October 27, 2009

Recommended Determination,” referred to hereafter as the Hearing Examiner's
Decision, is included in the record as Attachment 4 to the Supplemental Report to
Council submitted by City staff for this matter.

H. The Hearing Examiner’s Decision makes factual findings and recommends that the
bid protest be denied and that the City Council waive the irregularities in Forde’s bid
and find Forde's bid to be responsive.

L. Under City Code Section 3.60.540, the City Council has the following options prior
to taking action on a bid protest:

. Adopt the findings of fact issued by the Hearing Examiner, without hearing
factual evidence from any party; or

e Review the recording of the hearing, or a transcript thereof, prior to adopting
or rejecting, in whole or in part, the findings of fact issued by the Hearing
Examiner, without hearing factual evidence from any party; or

. In addition to or in lieu of reviewing the recording of the hearing, or a
transcript thereof, hear factual evidence from any party prior to adopting or
rejecting, in whole or in part, the findings of fact issued by the Hearing
Examiner.

City Code Section 3.60.540 provides that the City Council may take any action on
the bid protest that is authorized by law, including adoption of the Hearing
Examiners recommended determination of the bid protest, adoption of a
determination different from that recommended by the Hearing Examiner or the
rejection of all bids without deciding the bid protest.

BASED ON THE FACTS SET FORTH IN THE BACKGROUND, THE CITY COUNCIL
RESOLVES AS FOLLOWS:

Section 1.  The findings of fact issued by the Hearing Examiner and included in the
Hearing Examiner's Decision are adopted.

Section 2.  The Hearing Examiner's recommended determination of the bid protest, set
forth in the Hearing Examiner's Decision, is adopted. The bid protest
submitted by Marques Pipeline, Inc. is denied, the irregularities in the bid
submitted by WR Forde Associates are waived as minor informalities or
irregularities, and the bid submitted by WR Forde Associates is determined
to be responsive.

Section 3.  The contract for the SDWSRF ARRA Water Meter Retrofit Project Phase 6 is
awarded to WR Forde Assaciates, for an amount not to exceed $1,113,400.
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