
RESOLUTION NO. 2010-030
r

Adopted by the Sacramento City Council

January 19, 2010

OLD SACRAMENTO UNDERGROUND TOURS - AGREEMENT AND LOAN DOCUMENTS
WITH HISTORIC OLD SACRAMENTO FOUNDATION (HOSF), INC.

.BACKGROUND

A. The HOSF seeks to establish a specialized guided tour program exploring Old
Sacramento's underground and hollow sidewalks.

B. The goal of the program is to create a successful tour program that will draw locals and
tourists to the district for a new experience in Old Sacramento, and have them walk
away with a new image and understanding of the area. The tours will be high quality
presentations drawn from extensive original historic research.

C. There are significant start-up costs involved in establishing this program: HOSF is not
able to afford these costs. The City's Community Center Fund (6010) will finance the
start up costs and HOSF and the City will enter into an agreement (see Exhibit A)
establishing a repayment plan.

D. The loan amount to is $185,000, to be repaid over approximately 10 years (see Exhibit
B) using a 4 percent interest rate.

E. The tour program will operate under the auspices of the Historic Old Sacramento
Foundation (HOSF) and under the Operations Agreement in Exhibit C.

BASED ON THE FACTS SET FORTH IN THE BACKGROUND, THE CITY COUNCIL
RESOLVES AS. FOLLOWS:

Section 1. The agreement with the Historic Old Sacramento Foundation (HOSF) for the
operation of a guided tour program of Old Sacramento's underground and
hollow' sidewalks is approved, and the City Manager or his designee is
authorized to execute the agreement.

Section 2. The loan Agreement with HOSF in the amount of $185,000 for the funding of
start up costs associated with establishing the tour program is approved, and
the City Manager or his designee is authorized to execute the agreement.

Section 3. Delivery of a promissory note by HOSF in the amount of $185,000 is accepted.

Section 4. Authorizing the City Manager or his designee to make the necessary
adjustments to record the loan and record the repayment.
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Section 5. Exhibits A, B and C are part of this Resolution.

Table of Contents.
Exhibit A - Loan Agreement
Exhibit B - Promissory Note
Exhibit C - Operations Agreement

Adopted by the City of Sacramento City Council on January 19, 2009 by the following vote:

Ayes: Councilmembers Cohn, Fong, Hammond, McCarty, Pannell, Sheedy,
Tretheway, Waters, and Mayor Johnson.

Noes: None.

Abstain: None.

Attest:

Absent: None.

Resolution 2010-030 January 19, 2009

ayor Kevin Johnson



LOAN AGREEMENT

This loan agreement ("Loan Agreement") is made by and between the Historic Old
Sacramento Foundation, Inc., a California non-profit public benefit corporation ("HOSF" or
°Borrower") and the City of Sacramento ("City" or "Lender") as of '12010.

Recitals

A. The HOSF desires to organize, offer and promote public underground tours in Old
Sacramento ("Underground Tours").

B. The HOSF and City intend to enter into an agreement which will set forth the various duties,
commitments and tasks each party is to perform in order to offer the Underground Tours
("Tour Agreement").

C. The City would like to make a loan to HOSF to assist in the initial start up costs associated
with offering the Underground Tours.

D. The parties intend to execute the Tour Agreement concurrently with the execution of this
Loan Agreement.

E. The City and HOSF now desire to enter into this Loan Agreement and to be bound by the
terms and conditions stated herein.

NOW, THEREFORE, based on the facts set forth in the foregoing recitals, the City and
HOSF agree as follows:

Article 1. Definitions

1. "Obligations" means all liabilities and obligations of the Borrower to Lender of every
kind and description, direct, absolute or contingent, due or to become due, whether now existing or
hereafter executed and delivered by Borrower to Lender or under any agreement between Borrower
and Lender or by operation of law, whether or not evidenced by any written agreement, document,
or promissory note or other instrument, including duties to perform acts and refrain from taking
action as well as obligations to pay money.

2. "Loan Balance" means the then-outstanding amount of Borrower's indebtedness to
Lender incurred pursuant to this Loan Agreement.

Article 2. Loan

1. Loan. The City agrees to lend the sum of one-hundred and eighty-five thousand
dollars ($185,000.00) to Borrower ("Loan Amount"), which amount shall be repaid in the manner and
subject to the terms of this Loan Agreement. Borrower agrees to execute a promissory note payable
to Lender concurrent with the execution of this Loan Agreement in the form of Exhibit "A" hereto
("Note"). The execution and delivery of the Note shall not constitute payment, satisfaction or release
of the Obligations.
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2. Interest. The interest rate on the Loan Amount hereunder shall accrue at the
percentage rate of 4.0% per annum ("Interest Rate"). Interest shall be computed on the basis of a
360-day year. Interest shall continue to accrue during such time any portion of the Loan Amount
remains outstanding.

3. Repayment. Borrower shall repay the Loan Amount, with interest, in ten (10)
installment payments. Each installment payment shall be equal in amount to : ten percent (10%) of
the Underground Tours Program's yearly gross revenues or $25,000, whichever is less.

The installment payments shall be due and payable as follows:

INSTALLMENT DUE DATE

I July 31, 2011
2 July 31, 2012
3 July 31, 2013
4 July 31, 2014
5 July 31, 2015
6 July 31, 2016
7 July 31, 2017
8 July 31, 2018
9 July 31, 2019
10 July 31, 2020 Outstanding balance and accrued interest.

At the time of each payment of principal, Borrower shall pay all accrued interest at the rate
set forth in Section 2 of Article 2 above. Lender shall provide Borrower with a statement of accrued
interest due and owing no later than 10 days prior to each payment date specified above. Borrower
may repay all or a portion of the Loan Balance at any time prior to the due date of any of the
foregoing installments. All payments made by Borrower hereunder will be credited first to accrued
interest then due and the remainder will be credited to the outstanding principal amount of the loan.

Article 3. Conditions to Making of Loan

Lender shall not be obligated to fund any loan made under this Loan Agreement unless and
until all of the following conditions are satisfied:

A. Borrower approves and executes this Loan Agreement;

B. Borrower approves, executes, and delivers the Tour Agreement and the Note;

C. The City Council approves the Tour Agreement and this Loan Agreement;

Notwithstanding any other provision of this Loan Agreement, ninety percent (90%) of the
Loan Amount may be withheld from Borrower until Borrower secures long term license agreements,
for terms not less than five years, with the owners of the Eagle Theater, BF Hastings building, and
Hall Luhrs building, in forms acceptable to the Office of the City Attorney. If Borrower does not
secure license agreements with these parties by May 1, 2010, this Loan Agreement shall be
voidable at the sole option of the City.
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Article 4. Representations, Warranties and Covenants

Borrower represents, warrants and covenants to Lender as follows:

A. No Violation of Law or Aareement• Authori . The execution, delivery and
performance of this Loan Agreement are not in contravention of law or of any indenture, agreement
or undertaking to which Borrower is a party or by which Borrower is bound and the same are within
Borrower's corporate powers, have been duly authorized, and are not in contravention of Borrower's
charter, bylaws or other corporation documents. No further action or proceeding is required in order
for the person signing this Loan Agreement on behaif of Borrower to bind the Borrower to the terms
hereof.

B. Qualified Corporation. Borrower is duly organized and existing under the laws of the
State of California and is duly qualified and in good standing.

C. Use of Loan Proceeds. Borrower agrees that the funds loaned to Borrower
hereunder are to be used to meet operating expenses of the HOSir in presenting the Underground
Tours only, and further that operating expenses do not include the satisfaction of any debt to any
persons or entities. As used herein, "operating expenses" shall include those expenses incurred in
presenting the Underground Tours, but shall not include the payment of any unpaid expenses
relating to any HOSE activity in 2009 or earlier. In addition, "operating expenses" shall not include
the repayment of any loan or other financing, including the Loan Balance herein. Borrower agrees
that, until expended, the funds loaned hereunder shall be kept in a segregated account and shall be
identified as funds obtained pursuant to this Loan Agreement.

Article 5. Inspection of Records; Further Assurances; Financial Reports

1. Records. At all times Borrower shall allow Lender, by or through any of Lender's
officers, agents, employees, attorneys and accountants, to possess, to make full use of in aid of
Lender's rights under this Loan Agreement, and to examine, audit and make extracts and copies
from Borrower's records, and, for the purposes or to aid Lender in the enforcement of any rights
under this Loan Agreement, to enter, to remain on, and, without cost to tender, to use the premises
of Borrower or wherever the records may be found, as often and for so long as Lender may desire.

2. Assurances. Borrower shall do all reasonable things required by Lender in order
more completely to vest Lender's rights under this Loan Agreement.

3. Financial Reports. Borrower agrees to furnish to Lender, on or before the fifteenth
(15t'') of July of each year in which there is an outstanding Loan Balance, an independent annual
financial statement for the previous fiscal year. The statement shall consist of a balance sheet,
income statement, and supplemental schedule of gross receipts and expenditures for the previous
fiscal year. The statement shall be prepared by a certified public accountant, on the accountant's
stationary, for the Borrower.

Article 6. Events of Default; Acceleration

1. Default. All Obligations, notwithstanding any time or credit allowed by any instrument
evidencing a liability, shall be accelerated and become immediately due and payable, without notice
or demand, on the occurrence of any of the following events of default:
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A. Borrower fails to make any payment or to perform any Obligation promptly when due
after written notice of such failure and Borrower's failure to cure within five (5)
business days following receipt of said notice.

B. Any warranty, representation, or statement made or furnished to Lender by or on
behalf of Borrower is false in any material respect when made or furnished.

C. Any of the following occurs; it being expressly agreed that on the happening of any
event described below, Borrower shall immediately give written notice of the event or
fact to Lender:

(i) Dissolution, termination of existence, insolvency, appointment for the benefit
of a receiver for any part of the property of, assignment for the benefit of
creditors by, or commencement of any proceeding under any bankruptcy or
insolvency law by or against, Borrower;

(ii) Entry of a court order that enjoins, restrains, or in any way prevents Borrower
from conducting all or any part of its affairs in the ordinary course;

(iii) Failure to pay any federal, state, or local tax or other debt of Borrower unless
the same is being contested in good faith;

(iv) Borrower stops offering or promoting the Underground Tours during the term
of the Tour Agreement;

(v) Borrower breaches any covenant, term or condition of the Tour Agreement or
any amendment thereto.

Article 7. Rights and Remedies

Lender's Rights and Remedies. On the occurrence of any event of default, and at any time
thereafter, Lender shall have the rights and remedies of a creditor under any and all applicable laws
in addition to the rights and remedies provided in this Loan Agreement or in any other instrument or
paper executed by Borrower. All of Lender's rights, powers, and remedies are cumulative and none
is exclusive.

Article 8. Application of Payments

Application. All payments made by or on behalf of Borrower, and all credits due to
Borrower, may be applied and reapplied in whole or in part to any of the Obligations to the extent
and in the manner that Lender may elect.

Article 9. Termination

Termination of Agreement. Lender may terminate this Loan Agreement on immediate notice
at any time after occurrence of any event of default described in Article 6. Borrower, at the
termination date, shall make payment in full of the Obligations, whether evidenced by installment
notes or otherwise, and whether or not all or any part of the Obligations may otherwise then be due
and payable by Borrower to Lender. Termination of this Loan Agreement shall not in any way affect
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or impair any right of Lender arising before or by reason of the termination, nor shall termination
relieve Borrower of any obligation to Lender under this Loan Agreement or otherwise until all of the
Obligations are fully paid and performed, nor shall termination affect any right or remedy of Lender
arising from the Obligations, and all agreements, warranties, and representations of Borrower shall
survive termination.

Article 10. Waivers

1. No Waiver by Lender. The failure at any time or times hereafter to require strict
performance by Borrower of any of the provisions, warranties, terms, and conditions contained in
this Loan Agreement or any other agreement, document, or instrument now or hereafter executed by
Borrower and delivered to Lender, shall not waive, affect, or diminish any right of Lender hereafter to
demand strict compliance and performance under this Loan Agreement and with respect to any
other provisions, warranties, terms, and conditions contained in other agreements, documents, and
instruments. Any waiver of any default shall not waive or affect any other default, whether of the
same or of a different type. None of the warranties, conditions, provisions, and terms contained in
this Loan Agreement or any other agreement, document, or instrument now or hereafter executed by
Borrower and delivered to Lender shall be deemed to have been waived by any act or knowledge of
Lender or Lender's agents, officers, or employees, but can be waived only by an instrument in
writing, signed by an officer of Lender and directed to Borrower, specifying the waiver.

2. Notices. Borrower waives any and all notice or demand which Borrower might be
entitled to receive with respect to this Loan Agreement by virtue of any applicable statute or law,
and, except in regard to the notice required under Article 6, Section I.A. of this Agreement, waives
demand, protest, notice of protest, notice of default or dishonor, notice of payments and
nonpayments, or of any default release, compromise, settlement, extension, or renewal of all
contract rights, instruments, guaranties, and otherwise, at any time held by Lender on which
Borrower may in any way be liable, notice of nonpayment at maturity of any and all accounts,
instruments, or chattel paper, or notice of any action taken by Lender unless expressly required by
this Loan Agreement, and hereby ratifies and confirms whatever Lender may do pursuant to this
Loan Agreement.

Article 11. Miscellaneous Provisions

1. Binding Effect ofAgreement. This Loan Agreement shall be binding on and inure to
the benefit of the parties and their respective heirs, successors, representatives, and assigns.

2. Governing Law: Submission to Jurisdiction. The validity, interpretation, enforcement,
and effect of this Loan Agreement shall be governed by the laws of the State of California. Borrower
hereby consents to the jurisdiction of all courts in California, with venue situated in the County of
Sacramento.

3. Severability, in the event that any provision of this Loan Agreement is deemed to be
invalid by reason of the operation of any law or by reason of the interpretation placed on any law by
any court, this Loan Agreement shall be construed as not containing the invalid provision. The
invalidity of the provision shall not affect the validity of any other provision of this Loan Agreement.
Any and all other provisions of this Loan Agreement that are otherwise lawful and valid shall remain
in full force and effect.

4. Notices and.Pavments. Any notice, payment, or refund required under this Loan
Agreement or by reason of the application of any law shall be deemed to have been given by either
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party when the same shall have been deposited in the U.S. mail, postage prepaid and addressed as
follows:

(A) If to Borrower: Historic Old Sacramento Foundation
101 "I" Street
Sacramento, CA 95814

(B) If to Lender: City of Sacramento
Convention, Culture and Leisure Department
1030 -15'h Street, Suite 250
Sacramento, CA 95814

5. Attorney's Fees. If, at any time or times hereafter, Lender employs counsel, whether
outside counsel or its City Attorney's Office, to commence, defend, or intervene, file a petition,
complaint, answer, motion, or other pleadings, or to take any other action in or with respect to any
suit or proceeding relating to this Loan Agreement, instrument, or document heretofore, now or
hereafter executed by Borrower and delivered to Lender, or to represent Lender in any litigation with
respect to the affairs of Borrower, or to enforce any rights of Lender; or the Obligations, or any other
person, firm, or corporation that may be obligated to Lender by virtue of this Loan Agreement or any
other agreement, document, or instrument heretofore, now, or hereafter delivered to Lender by orfor
the benefit of Borrower; then in any of those events, all of the reasonable attorneys' fees arising
from those services, and any expenses, costs and charges relating to those services, shall
constitute additional Obligations, payable on demand.

6. Effect of Headings. Headings of articles and sections in this Loan Agreement shall
not have any legal effect but are provided only to facilitate the reading of the text.

7. Third Parties. This Loan Agreement is made and entered into for the sole protection
and benefit of the parties hereto and their respective successors and assigns, and no other person
or entity shall be a third party beneficiary of, or have any direct or indirect cause of action or claim in
connection with this Loan Agreement, the Note, or any other related document to which it is not a
party.

Lender.
Effective Date. This Loan Agreement shall not become effective until executed by

.

Borrower:
HISTORIC OLD SACRAMENTO
FO^l^PtB^4TION, INC., a California.non-profit

"'°' nefit corporation; '
,l .

by: AJ A . ^ ^ lop, ^.
[print name and title of signer]

Dated:_ i f f ^ 1zot o
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Lender: ATTEST:
CITY OF SACRAMENTO:

City Clerk

Assistant City Mariager APPROVED AS TO. FORM:

Dated:

Sr. Deputy City Attomey
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PROMISSORY NOTE

$185,000.00
Sacramento, California

Dated: a; 1, 0

FOR VALUE RECEIVED, the undersigned, the HISTORIC OLD SACRAMENTO
FOUNDATION, a California non-profit public benefit corporation ("Payor"), promises to pay
to the CITY OF SACRAMENTO ("Payee"), or order, at City of Sacramento, Department of
Convention, Culture and Leisure, 1030 - 15t^' Street, Suite 250, Sacramento, California
95814, or at such other place as the holder hereof may from time to time designate in
writing, the principal sum of ONE-HUNDRED EIGHTY-FIVE THOUSAND DOLLARS
($185,000.00), together with interest on the unpaid principal balance of this Promissory
Note ("Note"), calculated at the interest rate of four percent (4.0%) per annum. Ten
installments of principal and interest, equal in amount to ten percent (10%) of the
Underground Tours Program's yearly gross revenues, or $25,000, whichever is less, shall
be due and payable as follows:

INSTALLMENT DUE DATE

1 July 31, 2011
2 July 31, 2012
3 July 31, 2013
4 July 31, 2014
5 July 31, 2015
6 July 31, 2016
7 July 31, 2017
8 July 31, 2018
9 July 31, 2019
10 July 31, 2020 Outstanding balance and accrued

interest.

At the time of each payment of principal, Borrower shall pay all accrued interest at
the rate set forth in paragraph 3 below. Lender shall provide Borrower with a statement of
accrued interest due and owing no later than 10 days prior to each payment date specified
above.

Payments on the outstanding principal and interest due on this Note shall
commence on July 31, 2011. All principal and accrued unpaid interest on this Note
shall be due and payable in full on or before July 31, 2020. Any interest or principal
not paid when due shall bear interest at the rate of ten percent (10%) per annum
until paid.

2. All payments will be credited first against accrued interest then due, and the
remainder will be credited to principal.

Promissory Note
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3. Interest shall accrue on the outstanding principal balance at the interest rate of 4%
per annum. Interest shall be computed on the basis of a 360-day year. Interest
shall continue to accrue during such time any portion of the principal amount
remains outstanding.

4. At the option of the holder hereof, this Note shall become immediately due and
payable, without further notice or demand, upon the occurrence at any time of any
of the following events:

(a) Default in the payment of any installment due hereunder after written notice
of such default and Payor's failure to cure within five (5) business days
following receipt of said notice;

(b) Any warranty, representation, or statement made or furnished to Payee by or
on behalf of Payor is false in any material respect when made or furnished;

(c) Any of the following occurs, it being expressly agreed that on the happening
of any event described below, Payor shall immediately give written notice of
the event or fact to Payee:

(i) Dissolution, termination of existence, insolvency, appointment for the
benefit of a receiver for any part of the property of, assignment for the
benefit of creditors by, or commencement of any proceeding under
any bankruptcy or insolvency law by or against, Payor;

(ii) Entry of a court order that enjoins, restrains, or in any way prevents
Payee from conducting all or any part of its affairs in the ordinary
course;

(iii) Failure to pay any federal, state, or local tax or other debt of Payor
unless the same is being contested in good faith;

(iv) Payor stops organizing, offering or promoting Underground Tours;

(v) Payor breaches any covenant, term or condition of the Tour
Agreement or any amendment thereto.

5. If this Note is not paid when due, whether at maturity or by acceleration, Payor, and
every guarantor and endorser of this Note, and every person who assumes the
obligations of this Note, promise to pay all costs of collection, including, but not
limited to, reasonable attorneys' fees, whether incurred by outside counsel or the
City Attorney's Office, and whether or not suit is filed hereon. Additionally, the
holder hereof shall be entitled to reimbursement for all attorneys' fees and costs
incurred in enforcing any judgment arising from or out of this Note which shall not
merge into said judgment and may be added to the judgment and substantiated by
supplemental cost bill.
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6. Payor, every guarantor and endorser of this Note, and every person who assumes
the obligations of this Note, waive presentment, demand, protest, notice of protest,
notice of dishonor, notice of nonpayment, and notice of any kind with respect to this
Note or any guarantee of it.

7. Principal and interest shall be payable in lawful money of the United States.

8. This Note may not be changed or terminated orally, but only by an agreement in
writing signed by the party against whom enforcement of such change or
termination is sought.

9. This Note may be prepaid at any time without penalty.

10. A late charge of ten percent (10%) of any installment not paid within ten (10) days of
the due date thereof shall be paid to Payor in addition to any other amount(s) due
under this Note.

11. The rights, duties, and obligations of Payor and Payee hereunder shall be binding
upon and inure to the benefit of their respective successors, representatives,
receivers, trustees, and assigns, if any.

"PAYOR"

HISTORIC OLD SACRAMENTO
FOUNDATION, INC.

By:

^(-^^,ve A, . > ^(^f.A ^-
(type .,or print name of signer]

^'.:.-^!'#.

[type or print title of signer]
, ! , I _. _- -

Promissory Note
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AGREEMENT BETWEEN THE CITY OF SACRAMENTO AND
THE HISTORIC OLD SACRAMENTO FOUNDATION FOR THE PROVISION OF

UNDERGROUND TOURS IN OLD SACRAMENTO

This Agreement, by and between the City of Sacramento ("City") and the Historic
Old Sacramento Foundation, a California non-profit public benefit corporation, ("HOSF") is
made as of , 2010. HOSF and City may be referred to in the singular as
"Party" or collectively as "Parties", as the context requires.

RECITALS

A. In September of 2005, limited underground tours were offered as part of the 2005
Gold Rush Days in Old Sacramento, which quickly sold out. Since then, the HOSF
has received hundreds of calls asking about additional tours and currently has a list
of approximately 1,000 names of individuals who would like to be notified when
tours recommence.

B. The underground tours are projected to provide financial, cultural, educational, and
recreational benefits to both the citizens of Sacramento and to the visitors drawn by
the program.

C. In addition to the benefits described above, this program will continue to heighten
the national and international prestige and renown of the City of Sacramento.

D. The City of Sacramento and the HOSF desire to begin offering tours.

NOW, THEREFORE, based on the facts set forth in the foregoing recitals, the Cityand HOSF agree as follows:

1. TERM. This Agreement shall be effective as of the date it is made above and shall
terminate on July 31, 2020 ("Term"), unless sooner terminated as provided herein.

2. PROGRAM. HOSF agrees to provide specialized guided tours to the public,
exploring Old Sacramento's underground and hollow sidewalks ("Underground
Tours" or "Program"), and further agrees to:

A. Fund and pay for all costs associated with the Program;
B. Conduct Underground Tours not less than fifty (50) days per calendar year;
C. Perform physical improvements necessary to present the Program, including

the making of building improvements in compliance with all laws, and the
installation and maintenance of fixtures and exhibits;

D. Execute and manage all construction and other contracts related to the
Program, including management of the permitting process;

E. Present the Program in compliance with the requirements of the Americans
with Disabilities Act of 1990, as amended, 42 U.S.C. § 12101 et seq.
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3. LICENSE AGREEMENTS. No later than May 1, 2010, HOSF shall enter into long
term license agreements for the use of the Eagle Theater, BF Hastings and Hall
Luhrs buildings for terms not less than five years, in forms acceptable to the Office
of the City Attorney.

4. CITY LOAN. City agrees to loan to HOSF the sum of one-hundred and eighty-five
thousand dollars ($185,000.00) under the terms and conditions set forth in the
"Loan Agreement" attached hereto as Exhibit A and incorporated herein as though
set forth in full.

5. NOTICES. Notices to the Parties as provided by this Agreement shall be given by
United States mail, postage prepaid as follows:

To City: To HOSF:

City of Sacramento Historic Old Sacramento Foundation
103015 th Street, Suite 250 101 "1" Street
Sacramento, CA 95814 Sacramento, CA 95814
Attn: Attn:

6. INSURANCE REQUIREMENTS. During the entire term of this Agreement, HOSF
shall maintain the insurance coverage described in this Section 6. It is understood
and agreed by the HOSF that its liability to the City shall not in any way be limited to
or affected by the amount of insurance coverage required or carried by the HOSF in
connection with this Agreement.

A. Minimum Scope & Limits of Insurance Coverage. HOSF shall maintain
commercial general liability insurance, providing coverage at least as broad
as ISO CGL Form 00 01 on an occurrence basis for bodily injury, including
death, of one or more persons, property damage and personal injury, with
limits of not less than one million dollars ($1,000,000) per occurrence. The
policy shall provide contractual liability and products and completed
operations coverage for the term of the policy.

B. City as Additional Insured. The City, its officials, employees and volunteers
shall be covered by policy terms or endorsement as additional insureds as
respects general liability arising out of activities performed by or on behalf of
HOSF, products and completed operations of HOSF, and premises owned,
leased or used by HOSF.

C. Acceptability of Insurance. Insurance shall be placed with insurers with a
Bests' rating of not less than A:V. Self-insured retentions, policy terms or
other variations that do not comply with the requirements of this Section 5
must be declared to and approved by the City's Risk Management Division in
writing prior to execution of this Agreement.
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D. Other Insurance Provisions. The policy is to contain, or be endorsed to
contain, the following provisions:

(1) HOSF's insurance coverage shall be primary insurance as respects
City, its officials, employees and volunteers. Any insurance or self-insurance
maintained by City, its officials, employees or volunteers shall be in excess of
HOSF's insurance and shall not contribute with it.

(2) Any failure to comply with reporting provisions of the policies shall not
affect coverage provided to City, its officials, employees or volunteers.

(3) Coverage shall state that HOSF's insurance shall apply separately to
each insured against whom claim is made or suit is brought, except with
respect to the limits of the insurer's liability.

(4) City will be provided with ten (10) days written notice of cancellation or
material change in the policy language or terms.

Verification of Coverage.

(1) HOSF shall furnish City with certificates and required endorsements
evidencing the insurance required. The certificates and endorsements shall
be forwarded to the City representative named in Section 5. Copies of
policies shall be delivered to the City on demand. Certificates of insurance
shall be signed by an authorized representative of the insurance carrier.

(2) The City may withdraw its offer of contract or cancel this Agreement if
the certificates of insurance and endorsements required have not been
provided prior to execution of this Agreement. The City may cancel the
Agreement if the insurance is canceled or HOSF otherwise ceases to be
insured as required herein.

7. INDEMNITY: HOSF shall fully indemnify and save harmless City, its officers and
employees, and each and every one of them, from and against all actions,
damages, costs, liability, claims, losses, judgments, penalties and expenses of
every type and description, including but not limited to, any fees, attorney fees
and/or costs incurred by City's staff attorneys or outside attorneys and any fees and
provision (hereafter collectively referred to as "Liabilities"), to which any or all of
them may be subjected, to the extent such Liabilities are caused by or result from
any negligent act or omission or willful misconduct of HOSF, its subcontractors or
agents, or their respective officers and employees, in connection with the Program,
whether or not the City, its officers or employees reviewed, accepted or approved
any service or work product performed or provided by HOSF, and whether or not
such Liabilities are litigated, settled or reduced to judgment.

8. OBLIGATION TO DEFEND: HOSF shall, upon City's request, defend at HOSF's
sole cost any action, claim, suit, cause of action or portion thereof which asserts or
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alleges Liabilities to the extent such Liabilities are caused by or result from any
negligent act or omission or willful misconduct of HOSF, its subcontractors or
agents, or their respective officers and employees, in connection with the Program,
whether such action, claim, suit, cause of action or portion thereof is well founded or
not.

9. NONDISCRIMINATION. In conducting Underground Tours, employing personnel,
or in any other respect of this Agreement, HOSF shall not employ discriminatory
practices on the basis of race, color, sex, age, religion, sexual orientation, national
origin or ancestry, or physical or mental disability.

14. ACCOUNTING RECORDS OF HOSF. During the term of this Agreement and for a
period of three (3) years thereafter, HOSF shall maintain all accounting and financial
records related to this Agreement, including, but not limited to, records of HOSF's
revenues and expenses related to the Program, in accordance with generally
accepted accounting principles, and shall keep and make such records available for
inspection and audit by representatives of the City.

11. REPORTING. During the term of this Agreement, HOSF shall provide quarterly and
annual financial reports to the City that include the number of Underground Tours
given and breakdown of customer type (adult, child, group) by month, and Program
gross revenues and expenses by month, in accordance with generally accepted
accounting principles.

12. POSSESSORY INTEREST TAX: This Agreement may create a possessory interest
subject to property taxation. Licensee shall be subject to payment of property taxes
levied on the possessory interest by the County of Sacramento. State law requires
a public entity renting or leasing its property to a private party to notify the private
party about the potential tax. If imposed, the interest tax is equal to 1% of the
assessed value.

13. NO JOINT VENTURE: This Agreement shall not create between the Parties a joint
venture, partnership, or any other relationship of association.

14. NO GRANT OF AGENCY: Except as the Parties may specify in writing, neither
Party shall have authority, express or implied, to act on behalf of the other Party in
any capacity whatsoever as an agent. Neither Party shall have any authority,
express or implied, pursuant to this Agreement, to bind the other Party to any
obligation whatsoever.

15. LICENSES & PERMITS: HOSF represents and warrants to City that HOSF shall, at
its sole cost and expense, keep in effect or obtain at all times during the term of this
Agreement any applicable licenses, permits, or approvals that are legally required
for HOSF to perform its obligations under this Agreement.

16. ASSIGNMENT PROHIBITED: No Party to this Agreement may assign any right or
obligation pursuant to this Agreement. Any attempted or purported assignment of
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any right or obligation pursuant to this Agreement shall be void and of no effect.

17. DEFAULT AND TERMINATION.

A. The following events shall be "Events of Default" under this Agreement:

1. The failure of HOSF to pay any amounts owed under the Loan
Agreement when due.

2. The failure of HOSF to offer or conduct the Program as required by
this Agreement, unless such performance is made impossible through
no fault of HOSF.

3. The failure of HOSF to keep, perform, or observe any promise,
covenant, condition, and agreement set forth in this Agreement on its
part to be so kept, performed, or observed within thirty {30} days or
such lesser time as may be reasonable after receipt of written notice
of default from the City.

4. The abandonment or discontinuance of the Program by HOSF without
the written consent of the City.

B. Upon the occurrence of any one or more of the "Events of Default," the City
shall have the right to terminate this Agreement. Upon such termination, any
amounts owed to the City under the Loan Agreement shall be accelerated
and become immediately due and payable without further notice or demand.
Election by the City to terminate this.Agreement shall not prejudice any

rights or claims the City may have for sums remaining due it or for damages
or pursuing such other remedies as may be available to the City by law or
equity, all remedies of the City to be cumulative and not alternative.

18. WAIVER. Neither City acceptance of any service performed by HOSF, nor any
waiver of any default, breach or condition precedent, shall be construed as a waiver
of any provision of this Agreement, nor as a waiver of any other default, breach or
condition precedent or any other right hereunder.

19. ENFORCEMENT OF AGREEMENT. This Agreement shall be governed, construed
and enforced in accordance with the laws of the State of California. Venue of any
litigation arising out of or connected with this Agreement shall lie exclusively in the
state trial court or Federal District Court located in Sacramento County in the State
of California, and the Parties consent to jurisdiction over their persons and over the
subject matter of any such litigation in such courts, and consent to service of
process issued by such courts.

20. ENTIRE AGREEMENT. This document contains the entire agreement between the
Parties concerning the Program and supersedes whatever oral or written
understanding they may have had prior to the execution of this Agreement. No
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alteration to the terms of this Agreement shall be valid unless approved in writing by
HOSF and by City, in accordance with applicable provisions of the Sacramento
Municipal Code.

21. SUCCESSORS. This Agreement shall bind the successors of City and HOSF in the
same manner as if they were expressly named.

22. AUTHORITY. The person signing this Agreement for HOSF hereby represents and
warrants that he/she is fully authorized to sign this Agreement on behalf of HOSF
and to bind HOSF to the performance of its obligations hereunder.

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of
the date first above written.

CITY OF SACRAMENTO HISTORIC OLD SACRAMENTO
A Municipal Corporation f"6OVDATION, a nonprofit corporation

For: Ray Kerridge,
City Manager Chairperson

ATTEST: APPROVED AS TO FORM

City Clerk Sr. Deputy City Attorney
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