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solar energy for City facilities; and 2) authorizing the City Manager or the City Manager's designee to
execute an agreement with SolarCity to reimburse the City's upfront expenses for administration of
the power purchase agreement.
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Description/Analysis

Issue: Staff is seeking authorization to enter into a 20-year agreement with SolarCity Corporation
(“SolarCity”) for the purchase of up to 2.2 megawatts of solar energy for selected City facilities. The
agreement will allow for the purchase of up to 2.2 megawatts of solar energy.Staff plans to explore
the potential purchase of up to an additional 2.8 megawatts of solar energy. Under this agreement,
photovoltaic (solar) panels will be installed at the City’s 24™ Street South Area Corporation Yard, City
Hall, 300 Richards Boulevard, and the Meadowview Service Center. In addition, this report
recommends authorization to enter into an agreement with SolarCity to reimburse the City for upfront
costs associated with the project.

This project has been a partnership between Department of General Services, SMUD, the City
Attorney’s Office, and the U.S. Department of Energy. In addition, representatives from the City’s
Department of Utilities, the State Department of General Services, and Sacramento County were all
participants in the review and selection panel and have worked together to ensure the most financially
and technically viable project for the City.

Policy Considerations: The City Council has stated its commitment to environmental leadership
through approval of the Sustainability Master Plan and the revised General Plan. This report
recommends City Council approval of an agreement to buy power from a private company, Solar City,
who will install and maintain solar equipment on specified City facilities. Contracting to provide for
solar power on City facilities will help improve overall greenhouse gas emissions in the region.

Environmental Considerations:

California Environmental Quality Act (CEQA): The Environmental Services Manager has
determined that this project is exempt from the requirements of CEQA pursuant to Section 15311,
which allows for the construction or replacement of minor structures accessory to existing facilities.

Sustainability: Entering into the recommended power purchase agreement is consistent with the
City’s Sustainability Master Plan goals and is a project identified in the 2011 Sustainability
Implementation Plan. This project allows for the production of clean energy on City facilities.

Commission/Committee Action: None

Rationale for Recommendation: This project presents the opportunity to support the generation of
renewable energy, a reduction of greenhouse gases and creation of potential financial benefits to the
City. It also will benefit our local workforce. SolarCity has a local office in Sacramento and has
committed to use local workforce on this project to the extent practicable. SolarCity estimates that up
to 250 people will be needed to complete this job. Upon completion of the installation, SolarCity has
agreed to submit a letter to the City describing the number of local employees that worked on this job
and the number of hours worked. This information will allow the City to estimate the economic impact
of this project.

Financial Considerations: The proposed agreement would authorize the City to purchase up to 2.2
megawatts of solar energy annually from SolarCity for 20 years. As a private company, SolarCity is

eligible for Federal and State tax incentives that are not available to the City. These tax incentives,3 ‘157
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along with significant rebates from SMUD, reduce the cost of installation of solar equipment and
SolarCity is able to pass those savings on to the City. While there are some risks associated with
approving a 20-year agreement, a shorter-term agreement would increase the price for the power
purchase to the extent that the project would not make financial sense for the City. The 20-year
agreement includes buy-out options of the solar project at years 6, 10, and 20.

If the City terminates the agreement before the expiration of the twenty-year period, the City would be
responsible for decreasing termination costs for years one to twenty. SolarCity has based these
figures on its net present value of costs associated with the project such as expected payments for
energy from the City, recapture of tax incentives, recapture of rebates, and depreciation benefits.

Under this agreement, the City will bear no upfront capital cost for installation of the solar equipment.
The City will pay a set amount for the power being generated subject to an escalator of two percent
(2%) per year. In addition, SolarCity will reimburse the City for its upfront costs for administration of
the power purchase agreement.

In terms of analyzing the financial impacts of this agreement, one critical assumption is the SMUD
rate increases that may occur over the next 20 years. For the solar power generated from City Hall,
300 Richards and the City’s 24" Street Corporation Yard, even if SMUD rates do not increase at all
over the next 20 years, the City will still pay less over that 20-year period for that energy than it would
have paid at current rates from SMUD. For the system to be installed at the Meadowview City
Service Center, if SMUD rates go up 1.4 percent per year for the next 20 years, the project breaks
even. For more detail on the project background and financial analysis, please see Attachment 1.

Emerging Small Business Development (ESBD): SolarCity is not certified by the City as an
emerging/small business.
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Attachment 1

Background/Financial

In August 2008, the City was awarded a Solar America Cities grant by the Federal
Department of Energy. The City’s commitment under the grant was to solicit a third
party to install, own and maintain up to 5 megawatts of solar on City facilities with the
City purchasing the power generated.

In selecting a vendor to install, operate and maintain these solar systems, the City went
through a two-step selection process (consistent with the purchasing requirements in
City code and in the Administrative Policies). The first part of the process was a
Request for Qualifications, used to identify a short-list of interested firms that had the
necessary experience, funding and financial stability to complete a 20-year project. An
evaluation panel comprised of City staff, County of Sacramento staff, an expert from the
National Renewable Energy Laboratory and a representative from the State Department
of General Services selected the top two firms to proceed to the next step in the
selection process. In the next step, the City issued a Request for Proposals, as part of
which each firm had the opportunity to visit each site with City staff to understand each
facilities’ characteristics and opportunities for solar, and ultimately to provide the City
with a technically and financially precise proposal. SolarCity was able to provide the
most technically and financially feasible project to the City.

The financial analysis for this project takes into account potential SMUD rate increases,
the decline in the performance of the solar systems over 20 years, and the 2 percent
annual escalator for the proposed agreement. Staff would note that while we cannot
predict future SMUD rate increases, SMUD rates have increased by 3.7 percent over
the past 60 years, 6 percent over the last 30 years, and 2 percent over the last 20
years. In evaluating projects, SMUD staff indicated that they typically use an
assumption of average annual rate increases of 3.5 percent.

The table below shows the potential savings available to the City under the terms of the
agreement, under varying assumptions of SMUD rate increases.

Average Annual Savings

Annual SMUD increase of 3.5% No annual SMUD increase
City Hall, 300 Richards Boulevard, $37,000 $3,700
24" Street Corporation Yard
Meadowview City Service Center $18,000 -$9,000

(Note: at 1.4% average annual
SMUD rate increase, the project is
break-even)
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For the City Hall, 300 Richards Boulevard and 24™ Street Corporation Yard projects, if
SMUD rates do increase an average of 3.5 percent per year, the City would save
approximately $37,000 per year in energy costs over the life of the project. Even if
SMUD rates do not rise at all over the next 20 years, the project essentially breaks
even. For the Meadowview City Service Center project, if SMUD rates rise by 3.5
percent per year, the City would save on average $18,000 per year. If SMUD rates rise
by 1.4 percent per year, the City would break even. Even under a worst-case scenario,
if SMUD rates didn’t rise at all over the next 20 years (an unlikely scenario), the
additional City cost would be less than $9,000 per year.

One other area of potential financial risk is the cost of early termination or buy-out of the
agreements. For each site, there is a schedule of values reflecting the cost of either
early termination of the agreement, where SolarCity would remove the equipment and
maintain ownership of it, or for City buy-out of the system. Generally speaking, the
termination and buy-out provisions require the City to compensate SolarCity for the net
present value of their costs associated with the project such as expected payments for
energy, lost tax incentive benefits, recapture of rebate amounts and system
depreciation. The provisions in the proposed agreements are similar to those found in
similar agreements with other jurisdictions using this model for implementing solar on
city facilities.

The costs for termination values and buy-out, shown in Exhibits A-E, also are consistent
with the standards in the industry and reflect real costs to SolarCity for early termination
of the projects (e.g. tax incentive repayments and associated penalties).
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New City Hall
915 | Street, 95814
Estimated System Size: 42 kW
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South Area Corporation Yard
5730 24" Street, 95822

Estimate System Size: 800 kW
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300 Richards Bilvd

Estimate System Size: 420
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Meadowview Service Center

Estimated System Size: 1 megawatt
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RESOLUTION NO. 2011-XXXX

Adopted by the Sacramento City Council
March 29, 2011

AUTHORIZING AN AGREEMENT FOR SOLAR ENERGY WITH SOLARCITY
AT SELECTED CITY FACILITIES

BACKGROUND

A. The City of Sacramento is committed to environmental leadership, consistent
with the Council adopted Sustainability Master Plan and General Plan.

B. Consistent with the commitment to environmental leadership, the City has gone
through a competitive process to select a vendor to install, operate and maintain
solar on specified City facilities in order to provide power for City purchase.

C. This project has been a partnership between Department of General Services,
SMUD, the City Attorney’s Office, and the U.S. Department of Energy. In
addition, representatives from the City’s Utility Department, the State Department
of General Services, and Sacramento County were all participants in the review
and selection panel.

D. Increased solar power production in the Sacramento area will reduce overall
greenhouse gas emissions in the region.

BASED ON THE FACTS SET FORTH IN THE BACKGROUND, THE CITY COUNCIL
RESOLVES AS FOLLOWS:

Section 1.  The City Manager or the City Manager’s designee is hereby authorized to
execute a 20-year power purchase agreement with SolarCity Corporation
for the purchase of up to 2.2 megawatts of solar energy per year.

Section 2.  The City Manager or the City Manager’s designee is authorized to execute

an agreement with SolarCity to reimburse the City’s upfront expenses for
administration of the power purchase agreement.

Table of Contents:
Exhibit A: Power Purchase Agreement with SolarCity Corporation for City Hall

Exhibit B: Power Purchase Agreement with SolarCity Corporation for 300
Richards Boulevard
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Exhibit C: Power Purchase Agreement with SolarCity Corporation for the City’s
South Area Corporation Yard

Exhibit D: Power Purchase Agreement 1 with SolarCity Corporation for
Meadowview Service Center

Exhibit E: Power Purchase Agreement 2 with SolarCity Corporation for
Meadowview Service Center

Exhibit F: Agreement to Pay Expenses for Administration of Power Purchase

Agreement
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Agreement: Solar Power Purchase

Back to Table

of Contents

Unexecuted Contract/Agreements

The Unexecuted Contract/Agreement is signed by the other party, is attached as
an exhibit to the resolution, and is approved as to form by the City Attorney.

The Unexecuted Contract/Agreement (Public Project) is NOT signed by the other
party, is attached as an exhibit to the resolution, and is approved as to form by
the City Attorney.

The Unexecuted Contract is NOT included as an exhibit to the Resolution
because the Agreement(s) is with other another governmental agency and it is
not feasible to obtain the other agency’s signature prior to Council action (be they
denominated Agreements, MOUs, MOAs, etc.); however, the City Attorney
approves the forwarding of the report to Council even though the signed
agreement is not in hand yet.

The Unexecuted Contract is NOT included as an exhibit to the resolution
because, due to special circumstances, and the City Attorney confirms in writing
that it is okay to proceed with Council action even though the signed agreement
is not in hand yet.

All unexecuted contracts/agreements which are signed by the other parties are in the
Office of the City Clerk before agenda publication.
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City of Sacramento O

Requires Council Approval: No

General Information

Tax ID # if applicable.

Y E S Meeting:

Real Estate Other Party Signature Needed Recording Requested

Type: Select Contract Type PO Type: Select PO Type
$ Not to Exceed: §

Attachment. Original No.:
Original Doc Number:

Other Party: SolarClty

Certified Copies of Document:: 1

Project Name: Solar Power Purchase Agreement

Deed: [X|None
L lIncluded [ Separate

Project Number: Bid Transaction #:

E/SBE-DBE-MMWBE:

Department Information

Department: General Services

Division: Office of the Director

Project Mgr: Yvette Rincon Supervisor: Reina Schwartz
Contract Services: Date: Division Mgr:

Phone Number: 808-5827 Org Number:

Comment:

Review and Signature Routing
Department Sighature or Initial  Date

Project Mgr:

Accounting:
Contract Services:
Supervisor:
Division Manager:
City Attorney Signature or Initial  Date
City Attorney: et ’E’f‘"}:‘ ? i
] Send Interoffice Mail D Notify for Pick Up
Authorization Signature or Initial  Date

Choose Director
Department Director.

For City Clerk Processing
Finalized:
Initial:

J

Date:

Imaged:
Initial:

Date:

Received:

(City Clerk Stamp Here)

City Mgr: yes [ | No []

Contract Cover/Routing Form: Must Accompany ALL Contracts;
however, is not part of the contract. (01-01-09)
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Solar Power Purchase Agreement (Commercial California)

This Solar Power Purchase Agreement (this “Agreement”) is entered into by the parties listed below (each a “Party” ahd collectively
the “Parties”) as of the date signed by Seller below (the “Effective Date”). '

Purchaser: o Seller:
Name City of Sacramente Name SolarCity Corporation
and 5730 24th Sireet : , and 3035 Clearview Way
Address Building 1 . Address San Mateo, CA 94402

_ Yacramento, California 95832 - Attention: Legal Department

Agttention: Reina Schwariz ,

Phone (916) 808-7193 Phone (650) 638-1028
Fax 1 (916) 399-9263 | Fax (650) 638-1029
E-mail . rschwértz@cityofsaorarhento.org E-mail Contracts(@solarcity.com’
Facility Purchaser owns the Facility Contractor’s License Numbers
Ownership _ ' CA: CSLB 888104

This Agreement sets forth the terms and conditions of the purchase and sale of solar generated electric energy from the solar panel
system described in Exhibit 2 (the “System”) and installed ai the Purchaser’s facility described in Exhibit 3 (the “Facility”).

The exhibits listed below are incorporated by reference and made part of this Agreement.

Exhibit 1 Pricing Attachment : b3 X o g
Exhibit 2 System Description, Delivery Point and License Area : HEGAL E ‘\Eﬁ ﬁ&\% ED
Exhibit 3 Memotandum of License o (5 ;
Exhibit 4 Solar Power Purchase Agreement General Terms and Conditions _ EITIAL ( }/\) :
Exhibit 3 * Non Disturbance Agreement (Lender) . v
pare SLL / ]
Purchaser: City of Sacramento . SolarCity Cor tiP\“ ' Hoasaes ?
i ; ' : Tataslaty
Signature: ~ Signature: arre/ p G
Printed Name: ‘ Printed Name: D ;(’ L//[J W# [TE -
Title: Title: o

Date: ' Date: _._ 3’-5’/"// ‘
' APPROVED AS TO FORM: ~ ATTEST:

w1 ol U B S Eer
City Attorney: {1 T I’W»{:ﬁ’? fﬁ‘?ﬂ%ﬁiiw City Clerk:
- z

Solar Power Purchase Agreement (Commercial California) 20110209 (CE) . 15 o ub




Exhibit 1
Pricing Attachment

1. Term: Twenty (20) years, beginning on the Commercial Operation Date.

2. Additional Terms: Up to two (2) Additional Terms of five (5) years each.

3. Environmental Incentives and Environment Attributes Accrue to Seller,

4. Contract Price:

Contract Year

$/kWh
$0.1010
$0.1030
$0.1051
$0.1072
$0.1093
$0.1115
$0.1137
$0.1160
$0.1183
$0.1207
$0.1231
$0.1256
$0.1281
$0.1307
$0.1333
$0.1359
$0.1387
$0.1414
$0.1443
$0.1471

Includes ACH invoicing. If manual invoicing is required, a $25 handling charge will be added to each invoice.

5. Condition Satisfaction Date:

6. Anticipated Commercial Operation Date: 270 days after the Effective Date

7. Outside Commercial Operation Date: 365 days after the Effective Date

8. Purchase Option

180 days after the Effective Dite

End of Contract Year _ ) Opfion Price*
Buyout after year 6 $112,694.45
Buyout after year 10 _ : . $113,032.21
Buyout after year 20 ‘ Fair Market Value

*Buyer shall have the right to purchase the System at the greater of the price set forth above and the then current fair market value.

Solar Power Purchase Agreement (Commercial California) 20110206 (CE)
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‘9, Termination Value:

Fjontract Year _ Termination Value
1 ' $343,890.47
2 $293,876.91
3 $230,437.86
4 $177,577.08

E ' B $130,727.40
6 $82,546.05
7 $75,583.27
8 $73,923.82
9 $72,100.38
0 o O $70,10351
11 ' o $67,923.34
12 ) _ ' $65,549 44
13 $62,970.88
14 ' ' _ $60,176.13
15 ' | |  $57,153.00
16 $53,889.02
17 . : $50,370.54

118 $46,583.56
19 N c $42,513.27
20 : $38,144.13

10. Rebate Variance. All prices in this Agreemetit are calculated based oﬁ an upfront rebate of $0 and an ongoing incentive

of $0.35/kWh for 5 years. Ifthe actual rebate is lower than calculated, pricés will be adjusted pro-rata to reflect the
actual rebate received. ' '

Solar Power Purchase Agreement (Commercial Califomnia) 20110209 (CE})
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Exhibit 2

System Description, De].ivery Point and License Area

1. System Location: 9151 Street, Sacramento, California 95814
2. System Size (DC kW): 41.86
3. Expected First Year Energy Production (KWh): 49,275
4. Expected Structure: Réof.Mount
5. Expected Module(s):
‘7- Manufacturer/Model uanti
Yingli Green Energy:Y1.230P-29 ‘ 182
6. Expected lnverter(s):
Manufacturer/Model ) uanti
Fronius USA:IG Plus 11.4-3 Delta-208 . . 4
7. Includes:

SolarCity Limited Warranty, installation of a solar energy system (includes: design, engineering, permitting, installation,
monitoring, rebate application and paperwork processing for solar energy system).

- 8. Excludes'
Unforeseen groundwork (mcludmg, but not limited to, excavation/circumvention of underground obstacles), upgrades or
repair to customer or utility clectrical infrastructure, upgrades or repair to building structure or to roofing system,
paymeit | bonds, performance bond(s) prevaﬂmg wage constroction, tree removal tree trimming:
9. Delivery Point and License Area: SolarC1ty shall attach a schematic that contains the
{iy array;

(iiy Delivery Point; and

(ili) access points needed to install and service System (bldg access, electrical room, stairs etc.) -

Solar Power Purchase Agreement {Commercial Califomiﬁ) 20110209 (CE) 18 of 157
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RECORDING REQUESTED BY AND
WHEN RECORDED, RETURN TO:
SolarCity Corporation

Legal Department

3055 Clearview Way

San Mateo, CA 94402

)
)
)
)
)
)
)
)
)
)
Facsimile: (650) 560-6182 )
)

Email: contacts@solarcity.com
' {space above fhis line reserved for recorder’s use)

Exhibit 3
MEMORANDUM OF LICENSE

THIS MEMORANDUM OF LICENSE is made and entered into this day of , 201__, (the “Effective Date”)
by and between CITY OF SACRAMENTO, whose address is 5730 24th Street, Building 1, Sacramento, California 95822
(“Licensor”), and SOLARCITY CORPORATION, whose address is 3055 Clearview Way, San Mateo, CA 94402 (“Licensee™).

A. Licensor is the owner of certain real property (“Premises”), located in the County of Sacramento, State of
California, attached to this License as Exhibit A and incorporated herein by reference. ‘ '

B. Licensor and Licensee have entered into a Solar Power Purchase Agreement dated on or about the Effective Date
(the “Agreement™) under which Licensee is selling encrgy generated by a photovoltaic electric generating system
{the “System”) to Licensor. The Agreement is for a term of twenty (20) years, beginning on the Effective Date and
ending on the twenty (20) year anniversary of the Commercial Operation Date with an option to extend the
Agreement for up to two (2) extended terms of five (5) vears each. Pursuant to the Agreement, Licensor has granted
Licensee an irrevocable, non-exclusive license (“License”) over the Premises for the purposes and on the terms set
forth in the Agreement.

Licensor and Licensee agree as follows:

1. Licensor hereby grants to Licensee the License over the Premises on and subject to the terms and conditions set
forth in the Agreement which is incorporated herein by reference.

2. The term of the License begins on the Effective Date and continues unitil one hundred and twenty (120} days after
- the termination of the Agreement. '

3. This Memorandum of License shall not be deemed to modify, alter or amend in any way the provisions of the
* License or the Agreement. In the event of any conflict between the terms of the License and/or the Agreement and
this Memorandum, the terms of the License and/or the Agreement, as applicable, shall control.

The undersigned have executed this Memorandum of License as of the date first written above.

LICENSOR LICENSEE

CITY OF SACRAMENTO SOLARCITY CORPORATION
By:

Name:

Title:

Solar Power Purchase Agreement {Commercial California) 20116209 {CE} 20 of 157




State of

RSN e

County of

On , before me, ' , Notary Public, personally appeared ,
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument
and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instroment.

I cextify under PENALTY OF PERJURY under the laws of the State of that the foregoihg paragraph is true and
correct. " : '

WITNESS my hand and official seal.

S'ignature of the Notary Public

State of California

R

County of San Mateo

On before me, , Notary Public, personally appeared ,
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument
and acknowledged to me that he/she/they executed the same in his/het/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, execuied the instrument.

1 certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

" Signature of the Notary Public

Solar Power Purchase Agreement (Commercial Californiz) 20110209 (CE) 21 of 157



Exhibit A )
To Memqran‘dum of License

Legal Description of Premises

‘That certain real property located in the County of Sacramento, State of California described as follows:

A PARCEL OF LAND LOCATED IN THE STATE OF CALIFORNIA, COUNTY OF SACRAMENTO, WITH A SITUS ADDRESS OF 915 18T 5,
SACRAMENTO, CA 95814-2613 CURRENTLY OWNED BY CITY OF SACRAMENTO HAVING A TAX ASSESSOR NUMBER OF 006-0041-013-0G00 AND
BEING THE SAME PROPERTY MORE FULLY DESCRIBED A8 LOTS 1,2, 3, 4,5,6.7 &8 BLK H & 19TH & 10TH INCLUDING ALLY IN THE CITY OF
SACRAMENTO CONTG 2,50 AC M/L : i

" Solar Power Purchase Agreement (Commercial California) 20110209 (CE) 22 of 157



Solar Power Purchase Agreement General Terms and Conditions

1. Definitions and Interpretation: Unless otherwise defined or required by the context in which any term appears: (a) the
singular includes the plural and vice versa; (b) the words “hercin,” “hereof” and “hereunder™ refer to this Agreement as a
whole and not to any particular section or subsection of this Agreement; (¢) references to any agreement, document or
instrument mean such agreement, document or instrument as amended, modified, supplemented or replaced from time to
time; and (d) the words “include,” “includes” and “including” mean include, includes and including “without limitation.”
The captions or headings in this Agreement are. strictly for convenience and shall not be considered in interpreting this
Agreement. e '

2. Purchase and Sale of Electricity. Purchaser shall purchase from Seller, and Seller shall sell to Purchaser, all of the electric
* encrgy generated by the System during the Initial Term and any Additional Term (as defined in Exhibit 1, and collectively
the “Term™). Electric energy generated by the System will be delivered to Purchaser at the delivery point identified on
Exhibit 3 (the “Delivery Peint”). Purchaser shall take title-to the electric energy generated by the System at the Delivery
Point, and risk of loss will pass from Seller to Purchaser at the Delivery Point. Purchaser may purchase electric energy for

the Facility from other sources if the Purchaser's electric requirements at the Facility exceed the output of the System.

3. Term and Termination.

a.

Initial Term. The initial term (“Initial Term”) of this Agreement shall commence on the Commercial Operation
Date {as defined below) and continue for the length of time specified in Exhibit 1, unless earlier terminated as
provided for in this Agreement. The “Commercial Operation Date” is the date Seller gives Purchaser written
notice that the System is mechanically complete and capable of providing electric energy to the Delivery Point.
Upon Purchaser’s request, Seller will give Purchaser copies of certificates of completion or similar documentation
from Seller’s contractor and the interconnection or similar agreement with SMUD. This Agreement is effective as -
of the Effective Date and Purchaser’s failure to enable Seller to provide the electric energy by preventing it from
installing the System or otherwise not performing shall not excuse Purchaser’s obligations to make payments that
ofherwise would have been due under this Agreement. Additional Terms. If Purchaser has not exercised its option
to purchase the System by the end of the Initial Term, either Party may give the other Party written notice of its
desire to extend this Agreement on the terms and conditions set forth herein for the number and length of additional
periods specified in Exhibit 1 (each an «Additional Term™). Such notice shall be given, if at all, not more than one
hundred twenty (120) and not less than sixty (60) days before the last day of the Initial Term or the then current
Additional Term, as applicable. The Party receiving the notice requesting an Additional Term shall respond
positively or negatively to that request in writing within thirty (30) days after receipt of the request. Failure to
respond within such thirty (30) day period shall be deemed a rejection of the offer for an Additional Term. If both
Parties agree to an Additional Term, the Additional Term shall begin immediately upon the conclusion of the Initial
Term or the then current term on the same terms and conditions as set forth in this Agreement. If the Party receiving
the request for an Additional Term rejects or is deemed to reject the first Party’s offer, this Agreement shall
terminate at the end of the Initial Term (if the same has not been exiended) or the then current Additional Term.

4, Billing and Payment.

a.

C.

Monthly Charges. Purchaser shall pay Seller monthly for the electric energy generated by the System and
delivered to the Delivery Point at the $/kWh rate shown in ‘Exhibit 1 (the “Contract Price™). The monthly payment
for such energy will be equal to the applicable $/kWh rate multiplied by the number of kWh of energy generated
during the applicable month, as measured by the System meter.

Monthly Invoices. Seller shall invoice Purchaser monthly, either ménual]y or through ACH. Such monthly
invoices shall state (i) the amount of electric energy produced by the System and delivered to the Delivery Point, (ii}
the rates applicable to, and charges incurred by, Purchaser under this Agreement and (iii) the total amount due from
Purchaser.

Taxes. Purchaser shall either pay or reimburse Seller for any and all taxes assessed on the generation, sale, delivery
or consumption of electric energy produced by the System or the interconnection of the System to SMUD’s electric
distribution system, including property taxes on the System; provided, however. Purchaser will not be required to
pay or reimburse Seller for any taxes duting periods when Selier fails to deliver electric energy to Purchaser for
reasons other than Force Majeure. For purposes of this Section 4(d), “Taxes” means any federal, state and local ad
valorem, property, occupation, generation, privilege, sales, use, consumption, excise, transaction, and other taxes,
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regulatory fees, surcharges or other similar charges, but shall not include any income taxes or similar taxes .imposed
on Seller’s revenues due to the sale of energy under this Agreement, which shall be Seller’s responsibility.

d. Payment Terms. All amounts due under this Agreement shall be due and payable net thirty (30) days from receipt
© of invoice, Any undisputed portion of the invoice amount not paid within the thirty (30) day period shall accrue
.interest as permitted under Civil Code section 3289. '

5. Environmental Attributes and Envirenmental Incentives.

_Unless otherwise specified on Exhibit 1, Seller is the owner of all Environmental Attributes and Environmental Incentives .
and is entitled to the benefit of all Tax Credits, and Purchaser’s purchase of electricity under this Agreement does not include
Environmental Attributes, Environmental Incentives or the right to Tax Credits or any other attributes of ownership and
operation of the Systent, all of which shall be retained by Seller. Purchaser shall cooperate with Seller in obtaining, securing .
and transferring all Environmental Attributes and Environmental Incentives and the benefit of all Tax Credits, including by
using the electric energy generated by the System in a manner necessary to qualify for such available Environmental
Attributes, Environmental Incentives and Tax Credits. Purchaser shall not be obligated to incur any out-of-pocket costs or .
expenses in connection with such actions unless reimbursed by Seller. If any Environmental Incentives are paid directly to
Purchaser, Purchaser shall immediately pay such amounts over to Seller. To avoid any conflicts with fair trade rules
regarding claims of solar or renewable energy use, Purchaser, if engaged in commerce and/or trade, shall submit to Seller for
approval any press releases regarding Purchaser’s use of solar or renewable energy and shall not submit for publication any
such releases without the written approval of Seller. Approval shall not be unreasonably withheld, -and Seller’s review and

- approval shall be made in a timely manner to permit Purchaser’s timely publication.

“Environmental Attributes” means any and all credits, bencfits, emissions reductions, offsets, and allowances, howsoever
entitled, attributable to the System, the production of electrical energy from the System and its displacement of conventional
energy generation, including (1) any avoided emissions of pollutants to the air, soil or water such as sulfur oxides (SOx),
nitrogen oxides (NOx), carbon monoxide (CO) and other pollutants; (2) any avoided emissions of carbon dioxide (CO2),
methane (CH4), nitrous oxide, hydrofluorocarbons, perfluorocarbons, sulfur hexafluoride and other greenhouse gases
(GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate Change, or otherwise by law,
to contribute to the actual or potential threat of altering the Earth’s climate by trapping heat in the atmosphere; and (3) the
reporting rights related to these avoided emissions, such as Green Tag Reporting Rights and Renewable Energy Credits.
Green Tag Reporting Rights are the right of a party to report the ownership of accumulated Green Tags in compliance with
federal or state law, if applicable, and to a federal or state agency or any other party, and include Green Tag Reporting Rights
accruing under Section 1605(b) of The Energy Policy Act of 1992 and any present or future federal, state, or local law,
regulation or bill, and international or foreign emissions trading program. Environmental Attributes do not include
Environmental Incentives and Tax Credits. Seller shall file all tax returns in a manner consistent with this Section 5.
'Without limiting the generality of the foregoing, Environmental Attributes include carbon trading credits, rencwable energy
credits or certificaies, emissions reduction credits, investment credits, emissions allowances, green tags, tradeable renewable
credits and Green-e® products. ‘ ‘

“Environmental Incentives” means any and credits, rebates, subsidies, payments or other incentives that relate to self-
generation of electricity, the use of technology incorporated into the System, environmental benefits of using the System, or
other similar programs available from SMUD, any other regulated entity, the manufacturer of any part of the System or any
Governmental Authority. _ )

“Governmental Authority” means any national, state or local government (whether domestic or foreign), any political
subdivision thereof or any other governmental, quasi-governmental, judicial, public or statutory instrumentality, authority,
body, agency, bureau or entity (including the Federal Energy Regulatory Commission or the California Public: Utilities
Commission), or any arbitrator with authority to bind a party at law.

“Tax Credits” means any and all (i) investment tax credits, (ii} production tax credits and (iti) similar tax credits or grants
under federal, state or local law relating to the construction, ownership or production of energy from the System.

6. Conditions to Obligations.

a. Conditions to Seller’s Obligations.

Seller’s obligations under this Agreement are conditioned on the completion of the following conditions to Seller’s
reasonable satisfaction on or before the Condition Satisfaction Date: :
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i. Completion of a physical inspection of the Facility and the pfoperty upon which the Facility is located (the
“Premises”) including, if applicable, geotechnical work, and real estate due diligence to confirm the
suitability of the Facility and the Premises for the System;

ii. Approval of (A) this Agreement and (B) the Construction Agreement (if any) for the System by Seller’s
Financing Parties. “Construction Agreement” as used -in this subsection means an agreement between
SolarCity and a subcontractor to install the System;

iil. Confirmation that Seller will obtain all applicable SMUD PBI incentives;

iv. Confirmation that Seller will obtain all applicable Environmental Incentives (including SMUD PBI
incentives} and Tax Crediis;

v. Receipt of all necessary zoning, land use and building permits;

vi. Execution of al! necessary agreements with SMUD for interconnection of the System to SMUD’s electric
distribution system; and

Prior to Seller commencing construction and installation of the System, Purchaser shall give Seller proof of self insurance for
all insurance required to be maintained by Purchaser under this Agreement

b.

C.

Conditions to Purchaser’s Obligations.

i Purchaser’s obligations under this Agreement are conditioned on the occurrence of the Commietcial
Operation Date for the System on or before the Outside Commercial Operation Date (See Exhibit 1).

Failure of Conditions.

If any of the conditions listed in subsections a or b above are not satisfied by the applicable dates specified in those
subsections, the Parties will attempt in good faith to negotiate new dates for the satisfaction of the failed conditions. 1f the
parties are unable to negotiate new dates then the Party that has not failed to meet an obligation may. terminate this
Agreement upon ten (10) days written notice to the other Party without lability for costs or damages or triggering a default
under this Agreement. -

a.

Seller’s Rights and Obligations.

Permits and Approvals. Seller, consistent with applicable‘laws, shall use commercially reasonable efforts to
obtain, at its sole cost and expense:

i any zoning, land use and building permits required to construct, install and operate the System; and

ii. any agreements and approvals from SMUD necessary in-order to interconnect the System to SMUD’s
electric distribution system. :

Puyrchaser, consistent with applicable laws, shall cooperate with Seller’s feasonable efforts to obtain such
agreements, permits and approvals

Standard System Repair and Maintenance. Seller shall construct and install the System at the Facility. ‘During
the Term, Seller wili operate and perform all routine and emergency‘repairs to, and maintenance of, the System at its
sole cost and expense, except for any repairs or maintenance resulting from Purchaser’s negligence, willful

misconduct or breach of this Agreement or the Site Lease (if applicable). Seller shall not be responsible for any

work done by others on any part of the System unless Seller authorizes that work in advance in writing. Seller shall
not be responsible for any loss, damage, cost or expense arising out of or resulting from improper environmental
controls or improper operation or maintenance of the System by anyone other than Seller or Seller’s contractors. If
the System requires repairs for which Seller is not responsible, Purchaser shall pay Seller for diagnosing and
correcting the problem at Seller or Seller’s contractors’ then current reasonable rates. Seller shall provide Purchaser

with reasonable notice prior to accessing the Facility to make standard repairs.

Non-Standard System Repair and Maintenance. If Seller incurs unexpected costs to maintain the System due to
conditions at the Facility that impair the functioning of the System and these conditions were: caused by the
Purchaser or the Purchaser knew or should have known of these conditions; and the Purchaser failed to remedy these
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conditions or inform the Seller of these conditions prior to entering into this Agreement, the pricing, schedule and
other terms of this Agreement will be equitably adjusted to compensate for any work in excess of normally expected

work required to be performed by Sefler. In such event, the Parties will negotiate such equitable adjustment in good
faith. '

Breakdown Notice. Seller shall notify Purchaser within twenty-four (24) hours following Seller’s discovery of (i)
any material malfunction in the operation of the System or (ii) an interruption in the supply of elecirical energy from
the System. Purchaser and Seller shail each designate personnel and establish procedures such that each Party may
provide notice of such conditions requiring Sellet’s repair or alteration at all times, twenty-four (24) hours per day,
including weekends and holidays. Purchaser shall notify Seller immediately upon the discovery of an emergency
condition affecting the System. '

‘Suspension. Notwithstanding anything to the contrary herein, Seller shall be entitled to suspend delivery of

clectricity from the System to the Delivery Point for the purpose of maintaining and repairing the System and such
suspension of service shall not constitute a breach of this Agreement; provided, that Seller shall use commercially
reasonable efforts to minimize any interruption in service to the Purchaser. A suspension of delivery of electricity
under this provision shall not extend the term of the Agreement.

Use of Contractors and Subcontractors. Seller shall be permitted to use contractors and subcontractors to perform
its obligations under this Agreement. However, Seller shall continue to be responsible for the quality of the work
performed by its contractors and subcontractors. If a list of pre-approved contractors and subcontractors is desired,
such list shall be scheduled on an appendix to this Exhibit. All contractors and subcontractors, other than those that
may be scheduled on an appendix to this Exhibit, shall be subject to Purchaser’s prior written consent, not to be
unreasonably withheld. : '

Liens and Payment of Contractors and Suppliers. Seller shall pay when due all valid charges from all
contractors, subcontractors and suppliers supplying goods or services to Seller under this Agreement and shall keep
the Facility free and clear of any liens related to such charges. Seller shall indemnify Purchaser for all claims, losses,
damages, liabilities and expenses resulting from any liens filed against the Facility or the Premises in connection
with such charges; provided, however, that Seller shall have the right to contest any such lien, so long as it provides
a statutory bond or other reasonable assurances of payment that either remove such lien from title to the Facility and
the Premises or that assure that any adverse judgment with respect to such lien will be paid without affecting title to
the Facility and the Premises. :

Unless otherwise provided in this agreement, Seller shall not directly or indirectly cause, create, jncur, assume or
allow to exist any mortgage, pledge, lien, charge, security interest, encumbrance or other claim of any nature on or
with respect to the System or any interest therein. Seller shall immediately notify Purchaser in writing of the
existence of any such mortgage, pledge, lien, charge, security interest, encumbrance or other claim, shall promptly
cause the same to be discharged and released of record without cost to Purchaser, and shall indemnify Purchaser
against all costs and expenses (including reasonable attorneys’ fees) incurred in discharging and releasing any such
mortgage, pledge, lien, charge, security interest, encumbrance or other claim.

No Warranty. NO WARRANTY OR REMEDY, WHETHER STATUTORY, WRITTEN, ORAL, EXPRESS OR
IMPLIED, INCLUDING WITHOUT LIMITATION WARRANTIES OF MERCHANTABILITY AND FITNESS
FOR A PARTICULAR PURPOSE, OR WARRANTIES ARISING FROM COURSE OF DEALING OR USAGE
OF TRADE SHALL APPLY. The remedies set forth in this Agreement shall be Purchaser’s sole and exclusive
remedies for any claim or liability arising out of or in connection with this Agreement, whether arising in contract,
tort {including negligence), strict liability or otherwise. The Limited Warranty SolarCity will provide Purchaser
with is a separate coniract from this Agreement. No rights provided to Purchaser by the Limited Warranty may be
asserted under this Agreement. No warranty is made in this Agreement. Therefore, any warranty claim must he
made independently of this Agreement and will not affect Purchaser’s obligations under this Agreement.

8. Purchaser’s Rights and Obligations.

a.

Facility Access Rights. Purchaser grants to Seller and to Selier’s agents, employees and contractors an irrevocable
non-exclusive license running with the Premises (the “License”) for access to, on, over, under and across the
Premises as more particularly described in Exhibit A to Exhibit 3 (the “License Area”) for the purposes of (a)

* installing, constructing, operating, owning, maintaining, accessing, removing and replacing the System; b)

performing all of Selier’s obligations and enforcing all of Seller’s rights set forth in this Agreemeunt; and (c)
installing, using and maintaining electric lines and equipment, including inverters and meters, necessary to
interconnect the System to Purchaset’s electric system at the Facility and/or to SMUD’s electric distribution system
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or that otherwise may from time to time be useful or necessary in connection with the construction, installation,
operation, maintenance or repair of the System. Seller shall notify Purchaser prior to entering the Facility except in
situations where there is imminent risk of damage to persons or property. Purchaser shall provide Seller access
during normal business hours, excluding weekends and holidays and during emergency situations when it is
reasonable to enter the premises, for the purposes and on the terms set forth in the Agreement, Seller will provide
twenty-four (24) hour notice or as much time as is reasonably possible to Purchaser in the event that it needs to
access the System during excluded periods.. The term of the License shall continue until the date that is one
hundred and twenty (120) days following the date of expiration or termination of this Agreement (the “License
Term”). During the License Term, Purchaser shall ensure that Seller’s rights under the License and Seller’s access
1o the License Area are preserved and protected and shall not interfere with or permit any third parties to interfere
with such rights or access. The grant of the License shall survive termination of this agreement by either Party.
Purchaser agrees that Seller may record a memorandum of license in substantially the same form aitached hereto as

. Exhibit 3 in the land records respecting the License.

OSHA Compliance. Both parties shall ensure that ail Occupational Safety and Health Act (OSHA) requirements
and other similar applicable safety laws or codes are adhered to in their performance under this Agreement.

Maintenance of Facilitv. Purchaser shall, at its sole cost and expense, maintain the Facility in good condition and
repair. Purchaser will ensure that the Facility remains interconnected to the local utility (SMUD) grid at all times
and will not permit cessation of electric service to the Facility from the local utility (SMUD). Purchaser is fully
responsible for the maintenance and repair of the Fagility’s electrical system and of all of Purchaser’s equipment that
utilizes the System’s outputs. Purchaser shall properly maintain in full working order all of Purchaser’s electric
supply or generation equipment that Purchaser may shut down while utilizing the System. Purchaser shall promptly
notify Seller of any matters of which it is aware pertaining to any damage to or loss of use of the System or that
could reasonably be expected to adversely affect the System.

No Alteration of Facility. Purchaser shall not make any alterations or repairs to the Facility which may adversely
affect the operation and maintenance of the System without Seller’s prior written consent. If Purchaser wishes to
make such alterations or repairs, Purchaser shall give prior written notice to Seller, setting forth the work to be
undertaken (except for emergency repairs, for which notice may be given by telephone), and give Seller the
opportunity to advise Purchaser in making such alterations or repairs in a manner that avoids damage to the System.
Purchaser shall be responsibie for all damage to the System caused by Purchaser or its contractors, excluding
damages resulting from alterations or repairs performed at the Seller’s written direction. To the extent that
temporary disconnection or removal of the System is necessary to perform such allerations or repairs, such work and
any replacement of the System after completion of Purchaser’s alterations and repairs, shall be done by Seller or its
contractors at Purchaser’s cost. All of Purchaser’s alterations and repairs will be done in a good and workmanlike
manner and in compliance with all applicable laws, codes and permits,

Outages. Purchaser shall be permitted to be off line for two (2) full twenty-four (24) hour days (each, a
“Scheduled OQutage™) per calendar year during the Term, during which days Purchaser shall not be obligated to
accept or pay for electricity from the System; provided, however, that Purchaser must notify Seller in writing of
each such Scheduled Outage at least forty-eight (48) hours in advance ofthe commencement of a Scheduled Outage.
In the event that Scheduled Outages exceed two (2) days per calendar year or there are unscheduled outages, in each
case for a reason other than a Force Majeure event, Seller shall reasonably estimate the amount of electricity that
would have been delivered to Purchaser during such excess Scheduled Outages or unscheduled outages and shall
invoice Purchaser for such amount in accordance with Section 4. : '

Liens. Purchaser shall not directly or indirectly cause, create, incur, assume or allow to exist any mortgage, pledge,
lien, charge, security interest, encumbrance or ‘other claim of any nature on or with respect to the System or any
interest therein. Purchaser shall immediately notify Seller in writing of the existence of any such mortgage, pledge,
lien, charge, security interest, encumbrance or other claim, shall promptly cause the same to be discharged and
released of record without cost to Seller, and shall indemnify Seller against all costs and expenses (including
reasonable attorneys’ fees) incurred in discharging and releasing any such mortgage, pledge, lien, charge, security
interest, encumbrance or other claim. '

Security. Purchaser shall. be resi)onsible for maintainihg the physical security of the Facility and the System.

Purchaser will not conduct activities on, in or about the License—Area—or the Facility that have a reasonable’

likelihood of causing damage, impairment or otherwise adversely affecting the System. -

Insolation. Purchaser understands that unobstructed access to sunlight (“Insolation™) is essential {o Seller’s
performance of its obligations and a matérial term of this Agreement. Purchaser shall not in any way cause and,

27 of ]




10.

Solar Power Purchase Agreement (Commercial California) 20110209 (CE)

where possible, shall not in any way permit any interference with the System’s Insolation. If Purchaser becomes
aware of any activity or condition that could diminish the Insolation of the System, Purchaser shall notify Seller
immediately and shall cooperate with Selfer in preserving the System’s existing Insolation levels. The Parties agree
that reducing Insolation would irreparably injure Seller, that such injury may not be adequately compensated by an
award of money damages, and that Seller is entitled to seek specific enforcement of this Section 8(h) against
Purchaser. ‘ '

i Data Line, Purchaser shall provide Seller a high speed internet data line during the Term to enable Seller to record
the electric energy generated by the System, If Purchaser fails to provide such high speed internet data line, or if
such line ceases to function and is not repaired, Seller may reasonably estimate the amount of electric energy that
was generated and invoice Purchaser for such amount in accordance with Section 4. :

i Breakdown Notice, Purchaser shall notify Seller within twenty-four (24) hours following the discovery by it of {A)
any material malfunction in the operation of the System; or (B) any occurrences that could reasonably be expected
to adversely affect the System. Purchaser shall notify Seller immediately upon (A) an interruption in the supply of
electrical energy from the System; or (B) the discovery of an emergency condition respecting the System. Purchaser

~ and Seller shall each designate personnel and establish procedures such that each Party may provide notice of such
conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day, including weekends and
holidays. :

Change in Law.

“Change in Law” means (i) the enactment, adoption, promulgation, modification or repeal after the Effective Date of any
applicable law or regulation; (ii) the imposition-of any material conditions on the issuance or renewal of any applicable
permit afier the Effective Date of this Agreement (notwithstanding the general requirements contained in any applicable
Permit at the time of application or issue to comply with future laws, ordinances, codes, rules, regulations or similar
legisiation), or (iii) a change in any SMUD rate schedule or tariff approved by any Governmental Authority which in the case
of any of (i), (ii) or (iif), establishes requirements affecting owning, supplying, constructing, installing, operating or
maintaining the System, or other performance of the Seller’s obligations hereunder and which has a material adverse effect
on the cost to Seller of performing such obligations; provided, that a change in federal, state, county or any other tax law after
the Effective Date of this Agreement shall not be a Change in Law pursuant to this Agreement.

If any Change in Law occurs that has a material adverse effect on the cost to Seller of performing its obligations under this
Agreement, then the Parties shall, within thirty (30) days following receipt by Purchaser from Seller of notice of such Change
in Law, meét and atiempt in good faith to negotiate amendments to this Agreement as are reasonably necessary to preserve

the economic value of this Agreement to both Parties. If the Parties are unable to agree upon such amendments within such

thirty (30) day period, then Seller shall have the right to terminate this Agreement without further liability to either Party
except with respect to payment of amounts accrued prior to termination.

kRelocation of System.

* If Purchaser ceases to conduct business operations at and/or vacates the Facility or is prevented from operating the System at

the Facility prior to the expiration of the Term, Purchaser shall have the option to provide Seller with a mutually agreeable
substitute premises located within SMUD as the terminated System or in a location with similar Utility rates and [nsolation.
Purchaser shall provide written notice at least sixty (60) days but not more than one hundred eighty (180) days prior to the
date that it wants to make this substitution. In comnection with such substitution, Purchaser shall execute an amended
agreement that shall have all of the same terms as this Agreement except for the (i) Effective Date; (ii) License, which will be
amended to grant rights in the real property where the System relocated to; and (iii) Term, which will be the remainder of the
Term of this Agreement and such amended agreement shall be deemed to be a continuation of this Agreement without
termination. Purchaser shall also provide any new Purchaser, owner, lessor or mortgagee consents or releases required by

Seller or Seller’s Financing Parties in:connection with the substitute facility. Purchaser shall pay all costs associated with .

relocation of the System, including all costs and expenses incurred by or on behalf of Seller in connection with removal of
the System from the Facility and installation and testing of the System at the substitute facility and all applicable
interconnection fees and expenses at the substitute facility, as well as costs of new title search and other out-of-pocket
expenses connected to preserving and refiling the security interests of Seller’s Financing Parties in the Systen. Seller shall

remove the System from the vacated Facility prior to the termination of Purchaser’s ownership, lease or other rights to use -

such Facility. Seller will not be required to restore the Facility to its prior condition but shall promptly pay Purchaser for any
damage caused by Seller during removal of the System, but not for normal wear and tear. If the substitute facility has inferior
Insolation as compared to the original Facility, Seller shall have the right to make an adjustment to Exhibit 1 such that
Purchaser’s payments to Seller are the same as if the System were located at the original Facility. If Purchaser is unable to
provide such substitute facility and to relocate the System as provided, any early termination will be treated as a default by
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Purchaser.

11, Remaval of System at Expiration.

Upon the expiration or earlier termination of this Agreement (provided Purchaser does not exercise its purchase option),
Seller shall, at its expense, remove all of its tangible property- comprising the System from the Facility on a mutuaily
convenient date, but in no event later than ninety (90) days after the expiration of the Term. Excluding ordinary wear and
tear, the Facility shall be returned to its original condition including the removal of System mounting pads or other support
structures. In no case shail Seller’s removal of the System affect the integrity of Purchaser’s roof, which shall be as leak
proof as it was prior to removal of the System and shall be fiashed and/or patched to existing roof specifications. Seller shall
leave the Facility in neat and clean order. If Seller fails to remove or commence substantial efforts to remove the System by
such agreed upon date, Purchaser shall have the right, at its option, to remove the System to a public warchouse and restore
the Facility to its original condition (other than ordinary wear and teat) at Seller’s cost. Purchaser shall provide sufficient
space for the temporary storage and staging of tools, materials and equipment and for. the parking of construction crew
* vehicles and temporary construction trailers and facilities reasonably necessary during System removal.

12. Measurement.

Electricity delivered to the Facility shall be measured by the SolarGuard monitoring system installed and maintained by
Seller as part of the System. : :

13. Default, Remedies and Damages.

a. Default. Any Party that fails to perform its responsibilities as listed below or experiences any of the circumstances
listed below shall be deemed a “Defaulting Party” and each event of default shall be a “Default Event™

(- failure of a Party to pay any amount due and payable under this Agreement, other than an amourt
that is subject to a good faith dispute, within ten (10) days following receipt of written notice from
the other Party (the “Non-Defaulting Party”} of such failure to pay (“Payment Default”);

(2) failure of a Party to substantially perform any other material obligation under this Agreement
within thirty (30) days following receipt .of written notice from the Non-Defaulting Party
demanding such cure; provided, that such thirty (30) day cure period shall be extended (but not
beyond ninety (90) days) if and to the extent'reasonably necessary to cure the Default Event, if (i)
the Defaulting Party initiates such cure with the thirty (30) day period and continues such cure to
completion and (ii) there is no material adverse affect on the Non-Defaulting Party resulting from .
the failure to cure the Default Event; )

(3). if any representation or warranty ‘of a Party proves at any time to have been incorrect in any

' material respect when made and is material to the transactions contemplated hereby, if the effect
of such incorrectness is not cured within thirty (30) days following receipt of written notice from
the Non-Defaulting Party demanding such cure; ‘

(4) " Purchaseér loses its rights to occupy and enjoy the Premises;

%) a Party, or its guarantor, becomes insolvent or is a party to a bankruptcy, reorganization,
insolvency, liquidation, receivership, dissolution, winding-up or relief of debtors, or any general
assignment for the benefit of creditors or other similar arrangement or any event occurs or
proceedings are taken in any jurisdiction with respect to the Party which has a similar effect; or

(&) Purchaser prevents Seller from installing the System or otherwise failing to perform in a way that
: prevents the delivery of electric energy from the System. Such Default Event shall not excuse
Purchaser’s obligations to make payments that otherwise would have been due under this

© Agreement.

b. Remedies.

(N ‘Remedies for Payment Default. If a Payment Default occurs, the Non-Defaulting Party may
suspend performance of its obligations under this Agreement. Further, the Non-Defaulting Party
may pursue any remedy under this Agreement, at law or in equity, including an action for damages
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and termination of this Agreement, upon five (3) days prior written notice to the Defaulting Party
following the Payment Default. :

2) Remedies for Other Defaults. On the occurrence of a Default Event other than a Payment Default,

" the Non-Defaulting Party may pursue any remedy under this Agreement, at law or in equity,
including an action for damages and termination of this Agreement or suspension of performance
of its obligations under this. Agreement, upon five (5) days prior written notice to the Defaulting
Party following the occurrence of the Default Event. Nothing herein shall limit either Party’s right
to collect damages upon the occurrence of a breach or a default by the other Party that does not
become a Default Event. If Purchaser terminates this contract without cause prior to System
Installation, Purchaser shall pay Seller for all reasonable costs incurred to date. This shall be .
Seller’s sole remedy against Purchaser in the event of default prior to System Installation.

(3) Damages Up.on Termination by Default. - Upon a termination of this Agfeement by the Non-
Defaulting Party as a result of a Default Event by the Defaulting Party, the Defaulting Party shall
pay a Termination Payment to the Non-Defaulting Party determined as follows (the “Termination
Payment”): :

A. Purchaser. If Purchaser is the Defaulting Party and Seller terminates this Agreement, the
Termination Payment to Seller shall be equal to the sum of (i) the termination value set
forth in Exhibit 1 (the “Termination Value”) for such Contract Year, (ii) commercially
reasonable removal costs as provided in Section 13(b)}(2)(C) and (iii} any and all other
amounts previously accrued under this Agreement and then owed by Purchaser to Seller.
The Parties agree that actual damages to Seller in the event this Agreement terminates
prior to the expiration of the Term as the result of an Default Event by Purchaser would
be difficult to ascertain, and the applicable Termination Value set forth in Exhibit 1 is a
reasonable approximation of the damages suffered by. Seller as a result of early
termination of this Agreement. The Termination Payment shall not be less than zero.

B. Selier. If Seller is the Defaulting Party and Purchaser terminates this Agreement, the
Termination Payment to Purchaser shall be equal to the sum of (i) the present vaiue

- (using a discount rate of 9.5%) of the excess, if ariy, of the reasonably expected cost of
clectric energy from SMUD over the Contract Price for the reasonably expected
production of the System for the remainder of the Initial Term or the then current
Additional Term, as applicable; (i} all costs reasonably incwrred by Purchaser in re-
converting its electric supply to service from SMUD; (iii} any removal costs incurred by
Purchaser, and (iv) any and all other amounts previously accrued under this Agreement

and then owed by Seller to Purchaser.. The Termination Payment shall not be less than

Zer0.
c. Obligations Following Termination.  If a Non-Defaulting Party terminates this’

Agreement pursuant to this Section 13(b), then following such termination, Seller shall,
at the sole cost and expense of the Defaulting Party, remove the equipment (except for
. mounting pads and support structures) constituting the System.  The Non-Defaulting
Party shall take all commercially reasonable efforts to mitigate its damages as the result
of a Default Event. : S

14, Representations and Warranties.
a. General Representations and Warranties. FHach Party represents and warrants to the other the following:

(1) Such Party is duly organized, validly existing and in good standing under the laws of the
jurisdiction of its formation; the execution, delivery and performance by such Party of this
Agreement have been duly authorized by all necessary corporate, partnership or limited liability
company action, as applicable, and do not and shall not violate any law; and this Agreement is
valid obligation of such Party, enforceable against such Party in accordance with its terms (except
as may be limited by applicable bankruptcy, insolvency, reorganization, moratorium and other
similar laws now or hereafter in effect relating to creditors’ rights generally).

2) Such Party has obtained all Tcenses, authorizations, consents and approvals required by any
Governmental Authority or other third party and necessary for such Pariy to own its assets, carry
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on its business and to execute and deliver this Agreement; and such Party is in compliance with all
laws that relate to this Agreement in all material respects. '

b. Purchaser’s Representations and Warranties. Purchaser represents and warrants to Selier the following:

(b

(2}

3)

(4)

(3)
(6)

License. Purchaser has the full right, power and authority to grant the License contained in

Section 8(a). Such grant of the License does not violate any law, ordinance, rule or other

governmental restriction applicable to Purchaser or the Facility and is not inconsistent with and -
will niot result in a breach or default under any agreement by which Purchaser is bound or that
- affects the Facility. '

Other Agreements. Neither the execution and delivery of this Agreement by Purchaser nor the
performance by Purchaser of any of its obligations under this Agreement conflicts with or will
result in 2 breach or default under any agreement or obligation to which Purchaser is a party or by
which Purchaser or the Facility is bound.

Accuracy of Information. All information provided by Purchaser to Seller, as it pertains to the
Facility’s physical configuration, Purchaser’s planned use of the Facility, and Purchaser’s
estimated electricity requirements, is accurate in all material respects.

Purchaser Status. Purchaser is not a public utility or a public utility holding company and is not
subject to regulation as a public utility or a public utility holding company.

No Pool Use. No electricity generated by the System will be used to heat a swimming pool.
Oregon Only: The electricity generated by-/ the System will be used solely for commercial and

business purposes. No portion of the electricity generated will be used for personal, family,
household or agricultural purposes.

15. System and Facility Damage and Insurance.

a. System and Facility Damage.

(1

2)

Seller’s Obligations. 1f the System is damaged or destroyed other than by Purchaser’s gross
negligence or willful misconduct, Seller shall promptly repair and restore the System to its pre-
existing condition; provided, however, that if more than fifty percent (50%) of the System is
destroyed during the last five (5) years of the Initial Term or during any Additional Term, Seller
shall not be required to restore the System, but may instead terminate this Agreement, unless
Purchaser agrees (i) to pay for the cost of such restoration of the System or (ii) to purchase the
System “AS-IS” at the greater of (A) then current fair market value of the System and (B) the sum
of the amounts described in Section 13.b(3)AY(i) (using the date of purchase to determine the
~ appropriate Contract Year) and Section 13.b(3A{D.

Purchaser’s Obligations. If the Facility is damaged or destroyed by casualty of any kind or any
other occurrence other than Seller’s gross negligence or willful misconduct, such. that the
operation of the System and/or Purchaser’s ability to accept the electric energy produced by the
System are materially impaired or prevented, Purchaser shall promptly repair and restore the
Facility to its pre-existing condition; provided, however, that if more than 50% of the Facility is
destroyed during the last five years of the Initial Term or during any Additional Term, Purchaser
may elect either (i) to restore the Facility or (ii) to pay the Termination Value set forth in Exhibit
1 and all other costs previously accrued but unpaid under this Agreement and thereupon terminate
this Agreement.

b, Insurance Coverage. At all times during the Term, Seller and Purchaser shall maintain the following insurance:

i Seller’s Insurance. Seller shall maintain (i) property insurance on the System for the replacement cost

thereof, (ii) comprehensive general liability insurance with coverage of at least $1,000,000 per occurrence
and $2,000,000 annual aggregate, (iii) employer’s liability insurance with coverage of at least $1,000,000
and (iv) worker’s compensation insurance as required by law. . .
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ii. Purchaser’s Insurance. Seller acknowledges that Purchaser is a sel{-insured public entity. Within (30) days
after execution of this Agreement, Purchaser shall provide a letter of self-insurance stating that Purchaser’s
self-insurance program adequately protects against liabilities and claims arising out of the performance of
this agreemert. :

[\ Policy. Provisions. Seller’s insurance policies provided hereunder shall (i} contain a provision whereby the insurer
agrees to give the party not providing the insurance thirty (30) days (ten (10) days in the event of non-payment of
premiums) written notice before the insurance is cancelled, terminated or materially altered, (ii) be written on an
oceurrence basis, (iii) with respect to the liability insurance policies, include the other Party as an additional insured
as its interest may appear, (iv) include waivers of subrogation, (v) provide for primary coverage without right of
contribution from any insurance of the other Party, and (vi} be maintained with companies either rated no less than
A- as to Policy Holder’s Rating in the current edition of Best’s Tnsuranice Guide or otherwise reasonably acceptable
to the other party.

d. Certificates, Within thirty (30) days after execution of this Agreement and upon the other Party’s request and
annually thereafter, Seller shall deliver the other Party cettificates of insurance evidencing the above required
coverage. A Party’s receipt, review or acceptance of such certificate shall in no way limit or relieve the other Party
of the duties and responsibilities to maintain insurance as set forth in this Agreement.

e. Deductibles. Unless and to the extent that a claim is covered by an indemnity set forth in this Agreement, cach
Party shall be responsible for the payment of its own deductibles. '
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16. Ownership; Option to Purchase.

a. Ownership_of Svstem. Throughout the Term, Seller shall be the legal and beneficial owner of the System at all
times, including all Environmental Attributes, and the System shall remain the personal property of Seller and shall
not attach to or be deemed a part of, or fixture to, the Facility or the Premises. Each of the Seller and Purchaser
agree that the Seller is the tax owner of the System and ali tax filings and reporis will be filed in a manner consistent
with this Agreement. The System shail at all times retain the legal status of personal property as defined under
Article 9 of the Uniform Commercial Code. Purchaser covenants that it will use commercially reasonable efforts te
place all parties having an interest in or a mortgage, pledge, lien, charge, security interest, encumbrance or other
claim of any nature on the Facility or the Premises on notice of the ownership of the System and the legal status ot
classification of the System as personal property. If there is any mortgage or fixture filing against the Premises
which could reasonably be construed as prospectively attaching to the System as a fixture of the Premises, Purchaser
shall provide a disclaimer or release from such lienholder. 1f Purchaser is the fee owner of the Premises, Purchaser
consents to the filing of a disclaimer of the System as a fixture of the Premises in the office where real estate records
“are customarily filed in the jurisdiction where the Facility is located. If Purchaser is not the fee owner, Purchaser
will obtain such consent from such owner. Purchaser agrees to deliver to Seller a non-disturbance agreement in a '
form reasonably acceptable to Seller from the owner of the Facility (if the Facility is leased by Purchaser), any
morigagee with a lien on the Premises, and other Persons holding a similar interest in the Premises.

b. - Option to Purchase. At the end of the sixth (6th) and tenth (10th) Contract Years and at the end of the Initial Term
and each Additional Term, so long as Purchaser is not in default ynder this Agreement, Purchaser may purchase the
Systern from Seller on any such date for a purchase price equal to (i} with respect to an option exercised at the end
of the sixth (6th) or tenth (10th) Contract Years the greafer of (A) the amount set forth at such time in the Purchase
Option Price schedule in Exhibit 1, and (B) the Fair Market Value of the System, and (ii) with respect to an option
exercised at the end of the Term or an Additional Term, the Fair Market Value of the System. The “Fair Market
Valne” of the System shall be determined by mutual agreement of Purchaser and Seller; provided, however, if
Purchaser and Seller cannot agree to a Fair Market Value within thirty (30} days after Purchaser has exercised its
option, the Parties shall select a nationally recognized independent appraiser with experience and expertise in the
solar photovoltaic industry to determine the Fair Market Value of the System. Such appraisér shail act reasonably
and in good faith to determine the Fair Market Value of the System on an installed basis and shall set forth such
determination in a written opinion delivered to the Parties. The valuation made by the appraiser shail be binding
upon the Parties in the absence of grounds for vacation of an arbitration award under Code of Civil Procedure
section 1286.2. The costs of the appraisal shall be borne by the Parties equally. Purchaser must provide a
notification to Setler of its intent to purchase at least ninety (90) days and not more than one hundred eighty (180)
days prior to the end of the applicable Contract Yeat or the Initial Term or Additional Term, as applicable, and the -
purchase shall be complete prior to the end of the applicable Contract Year or the Initial Term or Additional Term,
as applicable. Upon purchase of the System, Purchaser will assume complete responsibility for the operation and
maintenance of the System and liability for the performance of the System, and Seller shall have no further liabilities
or obligations hereunder.

17. Indemnification and Limitatiohs of Liabhility.

a. General. Each Party (the “Indemnifying Party”) shall defend, indemnify and hold harmless the other Party and the '
directors, officers, shareholders, partners, members, agents and employees of such other Party, and the respective
affiliates of each thereof (collectively, the “Indemnified Parties”), from and against all loss; damage, expense,
liability and other claims, including court costs and reasonable attorneys’ fees (collectively, “Liabilities™) resulting
from apy third party actions relating to the breach of any representation or warranty set forth in Section 14 and from
injury to or death of persons, and damage to or loss of property to the extent caused by or arising out of the negligent

~ acts or omissions of, or the willful misconduct of, the Indemnifying Party (o its contractors, agents or employees) in

~ connection with. this Agreement; provided, however, that nothing herein shall require the Indemnifying Party to
“indemnify the Indemnified Party for any Liabilities to the extent caused by or arising out of the negligent acts or
omissions of, or the willful misconduct of, the Indemnified Party. This Section .17(a) however, shall not apply to
liability arising from any form of hazardous substances or other environmental contamination, such matters being
addressed exclusively by Section 17(c). '

b. - Notice and Participation in Third Party Claims. The Indemnified Party shall give the Indemnifying Party written
notice with respect to any Liability asserted by a third party (a “Claim™), as soon as possible upon the receipt of
information of any possible Claim or of the commencement of such Claim. The Indemnifying Party may assume the
defense of any Claim, at its sole cost and expense, with counsel designated by the Indemnifying Party, to include the
City Attorney’s Office in the event the Purchaser is the ITndemnifying Party, and reasonably satisfactory to the
Indemnified Party. The Indemnified Party may, however, select separate counse! if both Parties are defendants in
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18.

the Claim and such defense.or other form of participation is not reasonably available to the Indemnitying Party. The
Indemnifying Party shall pay the reasonable attorneys’ fees incurred by such separate counsel until such time as the
need for separate counsel expires. The Indemnified Party may also, at the sole cost and expense of the Indemnifying
Party, assume the defense of any Claim if the Indemnifying Party fails to assume the defense of the Claim within a
reasonable time. Neither Party shall settle any Claim covered by this Section 17(b) unless it has obtained the prior
written consent of the other Party, which consent shall not be unreasonably withheld or delayed. The Indemnifying
Party shall have no liability under this Section 17(b) for any Claim for which such notice is not provided if that the
failure to give notice prejudices the Indemnifying Party. '

Environmental lndemmﬁcatlon Seller shall indemnify, defend and hold harmless all of Purchaser’s Indemnified
Parties from and against all Liabilities arising out of or relating to the existence at, on, above, below or near the

"License Area of any Hazardous Substance (as defined in Section 17(c)(i)) to the extent deposited, spilled or

otherwise caused by Seller or any of its contractors or agents. Purchaser shall indemnify, defend and hold harmless
all of Seller’s Indemnified Parties from and against all Liabilities arising out of or relating to the existence at, on,
above, below or near the Premises of any Hazardous Substance, except to the extent deposited, spilled or otherwise
caused by Seller or any of its contractors or agents. Each Party shall promptly notify the other Party if it becomes
aware of any Hazardous Substance on or about the License Area or the Premlses generally or any deposit, spill or
release of any Hazardous Substance.

i, “Hazardous Substance” means any chemical, waste or other substance {a) which now or hereafter

becomes defined as or included in the definition of “hazardous substances,” “hazardous wastes,”
“hazardous materials,” “extremely hazardous wastes,” “restricted hazardous wastes,” “foxic substances,”
“toxic pollutants,” “pollution,” “pollutants,” “regulated substances,” or words of similar import under any
laws pertaining to the environment, health, safety or welfare, (b) which is declared to be hazardous, toxic,
or polluting by any Governmental Authority, (c) exposure to which is now or hereafter prohibited, limited
or regulated by any Governmental Authority, (d) the storage, use, handling, disposal or release of which is
restricted or regulated by any Governmental Authority, or (e) for which remediation or cleanup is required
by any Governmental Authority.

Limitations on Liability.

i No Consequential Damages. Neither Party nor its directors, officers, shareholders, partners, members,
agents and employees subcontractors or suppliers shall be liable for any indirect, special, incidental,
exemplaty, or consequential loss or damage of any nature arising out of their performance or non-
performance hereunder even if advised of such.

ii. Actual Damages. Seller’s aggregate liability under this Agreement arising out of or in connection with the
performance or non-performance of this Agreement shall not exceed the Jesser of (A) the total payments
made by Purchaser under this Agreement as of the date that the events that first gave rise to such liability
occurred; and (B) the total of the prior twelve (12) monthly payments preceding the date that the events that
first gave rise to such liability occurred. The provisions of this Section (17)(d)(ii) shall apply whether such
liability arises in contract, tort (including negligence), strict liability or otherwise. Any action against elther
party must be brought within two (2) years after the cause of action accrues.

Force Majeure.

a.

"Force Majeure Event" means any act or event that prevents the affected Party from performing its obligations in
accordance with the Agreement, if such act or event is beyond the reasonable control, and not the result of the fault
or negligence, of the affected Party and such Party had been unable to overcome such act er event with the exercise
of due diligence {including the expenditure of reasonable sums). Subject to the foregoing conditions, "Force
Majeure Event" shall include without limitation the following acts or events: (i} natural phenomena, such as storms,
hurricanes, floods, lightning, volcanic eruptions and earthquakes; (ii) explosions or fires arising from lightning or

. other causes unrelated to the acts or omissions of the Party seeking to be excused from performance; (iii) acts of war

ot public disorders, civil disturbances, riots, insurrection, sabotage, epidemic, terrorist acts, or rebellion; (iv) strikes
or labor disputes (except strikes or labor disputes caused solely by employees of the Provider or as a result of such
party's failure to comply with a collective bargaining agreement); (v} action by a Governmental Authority, including
a moratorium on'any activities related to the Agreement; and (vi) the inability for one of the Parties, despite its
reasonable efforts, to obtain, in a timely manner, any Governmental Approval necessary to enable the affected Party
to fulfill its obligations in accordance with the Agreement, provided that the delay or non-obtaining of such
Governmental Approval is not attributable to the Party in question and that such Party has exercised its reasonable
efforts to obtain such Permit.
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Governmental Approval is not attributable to the Party in question and that such Party has exercised its reasonable
efforts to obtain such Permit,

A Force Majeure Event shall not be based on the economic hardship of either Party, except as described in the
following paragraph. Due to the constitutional limitations on cities pertaining to multiple year contracts, a Force
Majeure event shall include a "budget non-appropriation event" in which the City’s appropriation for any year
covered in this Agreement does not appropriate funds for the procurement of any utility services for City. During the
continuation of a budget non-appropriation event as defined above, if the City does not otherwise have other funds
available to make payments otherwise due on this Agreement, the City shall not be obligated to pay for {and the
Seller shall not be required to deliver) electric energy provided under this Agreement until the budget non-
appropriation event has terminated. City agrees that it shall use its best efforts to seek appropriation for utility
services during the term of this Agreement. If a budget non-appropriation event continues for more than 180 days,
Seller (but not Purchaser) may terminate this Agreement.

b. Excused Performance. Except as otherwise specifically provided in the Agreement, neither Party shall be
considered in breach of the Agreement or liable for any delay or failure to comply with the Agreement (other than
the failure to pay amounts due hereunder), if and to the extent that such delay or failure is attributable to the
occurrence of a Force Majeure Event; provided that the Party claiming relief under this Section 10 shall immediately
(i) notify the other Party in writing of the existence of the Force Majeure Event, (ii) exercise all reasonable efforts
necessary to minimize delay caused by such Force Majeure Event, (iii) notify the other Party in writing of the
cessation or termination of said Force Majeure Event and (iv) resume performance of its obligations hereunder as
soon as practicable thereafter; provided, however, that Purchaser shall not be excused from making any payments
and paying any unpaid amounts due in respect of Solar Services delivered to Purchaser prior to the Force Majeure
Event performance interruption.

[ Termination in Consequence of Force Majeure Event. If a Force Majeure Event shall have occurred that has
affected Seller's performance of its obligations hereunder and that has continued for a continuous period of one
hundred eighty (180) days, then Purchaser shall be entitled to terminate the Agreement upon ninety (90) days' prior
written notice to Seller. If at the end of such ninety (90) day period such Force Majeure Event shall still continue,
the Agreement shall automatically terminate, Upon such termination for a Force Majeure Event, neither Party shall
have any liability to the other (other than any such liabilities that have accrued prior to such termination), and the
provisions of Section 2.2 (Early Termination) shall be inapplicable.”

19, Assignment and Financing.

a. Assignment. This Agreement may not be assigned in whole or in part by either Party without the prior written
consent of the other Party, which consent shall not be unreasonably withheld or delayed. Notwithstanding the
foregoing, Seller may, without the prior written consent of Purchaser, (i) assign, mortgage, pledge or otherwise
collaterally assign its interests in this Agreement.to any Financing Party, (ii) directly or indirectly assign this
Agreement to an affiliate of Sefler, (iii) assign this Agreement to any entity through which Seller is obtaining
financing or capital for the System and (iv) assign this Agreement to any person succeeding to all or substantially all
of the assets of Seller (provided that Seller shall be released from liability hereunder as a result of any of the
foregoing permitted assignments only upon assumption of Seller’s obligations hereunder by the assignee).
Purchaser’s consent to any other assignment shall not be unreasonably withheld if Purchaser has been provided with
reasonable proof that the proposed assignee (x) has comparable experience in operating and maintaining
photovoltaic solar systems comparable to the System and providing services comparable to those contemplated by
this Agreement and (y) has the financial capability to maintain the System and provide the services contemplated by
this Agreement in the manner required by this Agreement. This Agreement shall be binding on and inure to the
benefit of the successors and permitted assignees.

b. Financing. The Parties acknowledge that Seller may obtain construction and long-term financing or other credit
support from lenders or third parties (“Financing Parties”) in connection with the installation, construction,
ownership, operation and maintenance of the System. Both Parties agree in good faith to consider and to negotiate
changes or additions to this Agreement that may be reasonably requested by the Financing Parties; provided, that
such changes do not alter the fundamental economic terms of this Agreement. The Parties also agree that Seller may
assign this Agreement to the Financing Parties as collateral, and in connection with any such assignment, Purchaser
agrees to execute a consent to assignment in customary form and reasonably acceptable to the Financing Parties.
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21.

22,
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Contractor Information.

a. All proprietary and other information received from Seller by Purchaser, whether received in connection with
Seller’s proposal to Purchaser or in connection with any services performed by Seller, will be disclosed upon receipt
of a request for disclosure, pursuant to the California Public Records Act; provided, however, that, if any
information is set apart and clearly marked “wrade secret” or “confidential” or otherwise indicated as such to
Purchaser when it is provided to Purchaser, Purchaser shall give notice to Seller of any request for the disclosure of
such information. The Seller shall then have five (5) days from the date it receives such notice to enter into an
agreement with the Purchaser, satisfactory to the City Aftorney, providing for the defense of, and complete
indemnification and reimbursement for all costs {including plaintiff’s attorney fees) incurred by Purchaser in any
legal action to compel the disclosure of such information under the California Public Records Act. If Purchaser and
Seller enter into such an agreement, Purchaser shall not disclose the requested information or documents. The Seller
shall have sole responsibility. for defense of the actual “trade secret” or “confidential” designation of such
information. .

. b. The parties understand and agrée that any failure by Seller to respond to the notice provided by Purchaser and/or to

enter into an agreement with Purchaser, in accordance with the provisions of subsection a, above, shall constitute a
complete waiver by Seiler of any rights regarding the information designated “trade secret” or “confidential” by
Seller, and such information shall be disclosed by Purchaser pursuant o applicable procedures required by the
Public Records Act. : : ' '

Goodwill and Publicity. Neither Party shall use any name, trade name, service mark or trademark of the other Party in any.
promotional or advertising material without the prior written consent of such other Party. The Parties shall coordinate and
cooperate with each other when making public announcements related to the execution and existence of this Agreement, and
each Party shall have the right to promptly review, comment upon and approve any publicity materials, press releases or
other public statements by the other Party that refer to, or that describe any aspect of, this Agreement. Neither Party shall
make any press release or public announcement of the specific terms of this Agreement (except for filings or other statements
or releases as may be required by applicable law) without the specific prior written consent of the other Party. Without
limiting the generality of the foregoing, all public statements must accurately reflect the rights and obligations of the Parties
under this Agreement, including the ownership of Environmental Attributes and Environmental Incentives and any related
reporting rights. )

General Provisions

a.. Choice of Law. The law of the state where the System is located shall govern this Agreement without giving effect
to conflict of laws principles. .

b. . Arbifration and Attorneys’ Fees. Any dispute arising from or relating to this Agreement shall be arbitrated in
‘Sacramento, California. The arbitration shall be administered by JAMS in accordance with its Comprehensive
Arbitration Rules and Procedures, and judgment on any award may be entered in any court of competent
jurisdiction. If the Parties agree, a mediator may be consulted prior to arbitration. The prevailing party in any
dispute arising out of this Agreement shall be entitled to reasonable attorneys’ fees and costs. '

c Notices. All notices under this Agreement shall be in writing and shall be by personal delivery, facsimile
transmission, electronic mail, overnight courier, or regular, certified, or registered mail, return receipt requesied, and
deemed received upon personal delivery, acknowledgment of receipt of ¢lectronic transmission, the promised .
delivery date afier deposit with overnight courier, or five (5) days after deposit in the mail. Notices shall be sent to
the person identified in this Agreement at the addresses set forth in this Agreement or such other address as either
party may specify in writing. Each party shall deem a document faxed, emailed or electronically sent in PDF form
to it as an original document. ) )

d.. . Survival. - Provisions of this Agreement that should reasonably be considered to survive termination of this
Agreement shall survive. For the avoidance of doubt, surviving provisions shall include, without limitation, Section
14 (Representations and Warranties), Section 7(h) (No Warranty), Section 15(b) (Insurance Coverage), Section 17
(Indemnification and Limits of Liability), Section 20 {Confidentiality and Publicity), Section 22(a) (Choice of Law),
Section 22 (b) (Arbitration and Attorneys’ Fees), Section 22(c) (Notices), Section 22 (g) (Comparative Negligence),
Section 22(h) (Non-Dedication of Facilities), Section 22(j} (Service Contract), Section 22(k) (No Partnership)
Section 22(]) (Full Agreement, Modification, Invalidity, Counterparts, Captions) and Section 22(n) (No Third Party
Beneficiaries). :
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Further Assurances. Each of the Parties hereto agree to provide such information, execute and deliver any
instruments and documents and to take such other actions as may be necessary or reasonably requested by the other
Party which are not inconsistent with the provisions of this Agreement and which do not involve the assumptions of
obligations other than those provided for in this Agreement, to give full effect to this Agreement and fo carry out the
intent of this Agreement. : :

Right of Waiver. Each Party, in its sole discretion, shall have the right to waive, defer or red'uce_ any of the
requirements to which the other Party is subject under this Agreement at any time; provided, however that neither

Party shall be deemed to have waived, deferred or reduced any such requirements unless such action is in writing.

and signed by the waiving Party. No waiver will be implied by any usage of trade, course of dealing or course of
performance. A Party’s exercise of any rights hereunder shall apply only to sich requirements and on such
occasions as such Party may specify and shall in no event relieve the other Party of any requirements or other
obligations not so specified. No failure of either Party to enforce any term of this Agreement will be deemed to be a
waiver. No exercise of any right or remedy under this Agreement by Purchaser or Seller shall constitute a waiver of
any other right or remedy contained or provided by law. Any delay or failure of a Party to exercise, or any partial
exercise of, its rights and remedies under this Agreement shall not operate to liniit or otherwise affect such rights or
remedies. Any waiver of performance under this Agreement shall be limited to the specific performance waived and
shall not, unless otherwise expressly stated in writing, constitute a continuous waiver or a- waiver of future
performance. . '

Comparative Negligence. It is the intent of the Parties that where negligence is determined to have been joint,
contributory or concurrent, each Party shall bear the proportionate cost of any Liability.

Non-Dedication of Facilities. Nothing herein shall be construed as the dedication by either Party of is facilities or
equipment to-the public or any part thereof, Neither Party shall knowingly take any action that would subject the
other Party, or other Party’s facilities or equipment, to the jurisdiction of any Governmental Authority as a public
utility or similar entity. Neither Party shall assert in any proceeding before a court or regulatory body that the other
Party is a public utility by virtue of such other Party’s performance under this agreement. 1f Seller is reasonably
likely to become subject to regulation as a public utility, then the Parties shall use all reasonable efforts to
restructure their relationship under this Agreement in a manner that preserves their relative economic interests while
ensuring that Seller does not become subject to any such regulation. If the Partics are unable to agree upon such

restructuring, Seller shall have the right to terminate this Agreement without further liability, and Seller shall -
~ remove the System in accordance with Sectign 11 of this Agreement.

Estoppel. Either Party hereto, without charge, at any time and from time to time, within five (5) business days after
receipt of a written request by the other party hereto, shall deliver a written instrument, duly executed, certifying to
such requesting party, or any other person specified by such requesting Party: (i) that this Agreement is unmodified
and in full force and effect, or if there has been any modification, that the same is in full force and effect as so
modified, and identifying any such modification; (ii) whether or not to the knowledge of any such party there are

then existing any offsets or defenses in favor of such party against enforcement of any of the terms, covenants and

conditions of this Agreement and, if so, specifying the same and also whether or not to the knowledge of such party
the other party has observed and performed all of the terms, covenants and conditions on its part to be observed and
performed, and if not, specifying the same; and (iii} such other information as may be reasonably requested by the

requesting Party. Any written instrument given hereunder may be relied upon by the recipient of such instrument,
except to the extent the recipient has actual knowledge of facts contained in the certificate. :

Service Contract. The Parties intend this Agreement to be a “service contract” within the meaning of Section
7701(e)(3) of the Internal Revenue Code of 1986. Purchaser will not take the position on any tax return or in any
other filings suggesting that it is anything other than a purchase of electricity from the System.

No Partnership. No provision of this Agreement shall be construed or represented as creating a partnership, trust,
joint venture, fiduciary or any similar relationship between the Parties. No Party is authorized to act on behalf of the
other Party, and neither shall be considered the agent of the other.

Full Agreement, Modification, Invalidity, Counterparts, Captions. This Agreement, together with any Exhibits,
completely and exclusively states the agreement of the parties regarding its subject matter and supersedes all prior
proposals, agreements, or other communications between the parties, oral or written, regarding its subject matter.
This Agreement may be modified only by a writing ‘signed by both Parties, and any such modification must not
violate Purchaser’s Master Lease Program or jeopardize the tax-exempt status of bonds issued through that program.
If any provision of this Agreement is found unenforceable or invalid, such unenforceability or invalidity shall not
render this Agreement unenforceable or invalid as a whole. In such event, such provision shall be changed and
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interpreted so as to best accomplish the objectives of such unenforceable or invalid provision within the limits of
applicable law. This Agreement may be executed in any number of separate counterparts and each counterpart shail
be considered an original and together shall comprise the same Agreement. The captions or headings in this
Agreement are strictly for convenience and shall not be considered in interpreting this Agreement.

m. Forward Contract. The transaction contemplated under this Agreement constitutes a “forward contract” within the
meaning of the United States Bankruptcy Code, and the Parties further acknowledge and agree that each Party is a
“forward contract merchant” within the meaning of the United States Bankruptcy Code.

n. No Third Party Beneficiaries. Except as otherwise expressly provided herein, this Agreement and all rights
: hereunder are intended for the sole benefit of the Parties hereto and shall not imply or create any rights on the part
of, or obligations to, any other Person.
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Exhibit 5

RECORDING REQUESTED BY
AND
WHEN RECORDED, MAIL TO:

SolarCity Corporation

393 Vintage Park Drive, Suite 140
. Foster City, CA 94404

Attn: Genéral Counsel

Facsimile (650) 560-6182

Email: contractsi@solarcity.com

RN RN RN RN N

{Space Above This Line for Recorder’s Use)

NON-DISTURBANCE AGREEMENT (LENDER)

The undersigned (“Lender”) acknowledges that, [_Customer Company Name ] (the “Host”) will be benefited by entering
into a power purchase agreement with SolarCity Corporation, a Delaware corporation (“SolarCity™), pursuant to which SolarCity will
install ‘its solar power generation system, including photovoltaic panels, racks, wiring and other electrical devices, conduit,
weatherproof housings, hardware, inverter(s), remote monitoring system, connectors, disconnects and overcurrent devices
(collectively the “PV System™), on the real property described on Exhibit A hereto (the “Premises™), for the purpose of generating
power and selling it to the Host and granted a license to enter on the Premises and install, construct, own, operate, maintain, access,
remove and replace the PV System (the "License"). As an inducement to SolarCity to install its PV System on the Premises and sell
power generated by such PV System to the Host, and for other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged, the undersigned hereby agrees, waives and undertakes as foltows: '

1. The PV System shall not be, or be deemed to be, a part of or an accession or addition to or a fixture on the Premises even
though the PV System is installed on the Premises; nor shall the PV System be moved from the Premises by the undersigned
unless SolarCity’s prior written consent to such move has been obtained.

2. The undersigned waives any and all right, title and interest in the PV System and shall not acquire any such right title or
interest by virtue of the installation of the PV System on the Premises. The undersigned further waives any right to seize, or
to claim any interest, whatsoever in the PV System on account of any claim or right the undersigned may have against any
person, including, without limitation, any claim or right the undersigned may have or assert against the Hosi, by levy of
distraint or otherwise; provided however, to the extent that the undersigned forecloses on the Premises, receives a deed in
lieu of foreclosure or otherwise becomes the owner of the Premises (and has provided written notification of the same to
SolarCity pursuant to Section 6 below), the undersigned or the successful bidder at a foreclosure sale may request in writing
that SolarCity remove the PV System. SolarCity shall commence such removal within thirty (30) days of receipt of such
notification and shall use commercially reasonable efforts to complete such removal within a commercially reasonable period
of time. -If SolarCity does not commence removal within such thirty (30) day period, the undersigned may itself remove the
PV System, using the degree of care it would use if the PV System was its own property, at SolarCity’s cost and expense for
all documented reasonable costs incurred. ’ :

3. SolarCity may at any time, at its option, enter upon the Premises and inspect, maintain, remove or repair the PV System, sell
the PV System while it is installed on the Premises, by auction or otherwise (for the avoidance of doubt, such auction shall
not be held on the Premises), or remove the PV System at its sole cost and expense, and SolarCity by its acceptance hereof
agrees to make such repairs following any such removal to the extent reasonably necessary to restore the Premises to its
condition immediately prior to such removal. '

4. All of the terms and conditions of this waiver shall ran with the land and be binding upon and benefit the heirs, devisees,
personal representatives, successors, assigns or encumbrancers of the undersigned and shall inure to the benefit of SolarCity,
its successors and assigns. As used herein the term “Host” shall include the heirs, devisees, personal representatives,
successors and assigns of the Host. '

5. In the event of any foreclosure, trustee’s sale, conveyance in lieu of foreclosure, eviction or other transaction that results in
Host surrendering or losing its right to occupy and enjoy the Premises, SolarCity’s rights and interests under the License shall
not be affected or impaired thereby and the License shall continue in effect in accordance with its terms.
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6. When sending to Host any notice of impending or actual foreclosure of the Premises, the undersigned shall concurrently
provide SolarCity a copy of the same.

7. This agreement may be executed in an.y number of separate counterparts. Each counterpart shall be deemed an original.

Executed this day of

Lender: [_Lender/Mortgage Holder/Company Name ]

By:

Host: |_Customer Company Name_]

By:

Accepted by:
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Exhibit A
Thc.Premises
A PARCEL OF LAND LOCATED IN THE STATE OF CALIFORNIA, COUNTY OF SACRAMENTO, WITH A SITUS ADDRESS OF 915 I 8T 3,
SACRAMENTO, CA 95814-2613 CURRENTLY OWNED BY CITY OF SACRAMENTO HAVING A TAX ASSESSOR NUMBER OF (¢06-0041-013-0000 AND

REING THE SAME PROPERTY MORE FULLY DESCRIBED AS LOTS 1,2,3,4,5,6,7 & 8 BLK H & 1 9TH & 10TH INCLUDING ALLY IN THE CITY OF
SACRAMENTO CONTG 2.50 AC M/L .
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Solar Power Purchase Agreement (Commercial California)

This Solar Power Purchase Agreement (this “Agreement”) is entered into by the part;es listed below (each a “Party” and collectively
the “Parties”) as of the date signed by Seller below (the “Effective Date™). :

Purchaser: Seller: .

Name City of Sacramento Narne SolarCity Corporation

and 5730 24th Street and 3055 Clearview Way

Address Building 1 Address San Mateo, CA 94402
Sacramento, California 95832 Aftentien: Legal Department
Attention: Reina Schwartz

Phone {916) 808-7193 Phone (650) 638-1028

Fax - (916) 399-9263 Fax {650) 638-1029

E-mail rschwartz@cityofsacramento.org E-mail Contracts@solarcity.com

Facility Purchaser owns the Facility Contractor’s License Numbers

Ownership CA: CSLB 888104

© This Agreement sets forth the terms and conditions of the purchase and sale of solar generated electric energy from the solar panel

system described in Exhibit 2 (the “System™) and installed at the Purchaser’s facility described in Exhibit 3 (the “Facility”).

The exhibits listed below are incorporated by reference and made part of this Agreement.

Exhibit 1 Prlcmg Attachment

Exhibit 2 System Description, Delivery Point and Llcense Area

Exhibit 3 Memorandum of License

Exhibit 4 Solar Power Purchase Agreement General Terms and Conditions

Exhibit 5 Non Disturbance Agreement (Lender)
Purchaser: City of Sacramento SolarCity Cor tim{
Signature: Signature: SR
Printed Name: Printed Name: 7) I’A' 1// L{)
Title: 'Ti_ﬂe: (o
Date: Date: \5 "z 7”//
APPROVED AS TO FORM: ATTEST:
City Attorney: £4 VY @”’?‘%f %ﬁ%ﬁfi@ g’éﬁ:mww City Clerk:

A
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Exhibit 1
Pricing Attachment

1. Term: Twenty (20) years, beginning on the Commercial Operation Date.

2. Additional Terms: Up to two (2) Additional Terms of five (5) years each.

3. .Environmental Incentives and Environment Attributes Accrue to Seller.

4. Contract Price:

| Contract Year

o Y N

$/kWh
$0.0860
$0.0877
$0.0895
$0.0913
$0.0931
$0.0950
$0.0968
$0.0988
$0.1008
$0.1028
$0.1048
$0.1069
$0.1091
$0.1113
$0.1135
$0.1157
$0.1181
$0.1204
$0.1228
$0.1253

Includes ACH invoicing. If manual invoicing is required, a $25 handling‘ charge will be added to each invoice.

5. Condition Satisfaction Date:

6. Anticipated Commercial Operation Date: 270 déys after the Effective Date

180 days afier the Effective Date

7. Qutside Commercial Operation Date: 365 days after the Effective Date

8. Purchase Option |

End of Contract Year Option Price*
Buyout after year 6 $1,097,594.62
Buyout afer year 10 | : $1,109,046.85
Buyout after year 20 : Fair Market Vafue

*Buyer shall have the right to putchase the System at the greater of the price set forth above and the then current fair market value.

Solar Power Purchase Agreement (Commercial California) 20110209 (CE)

440

f 157




9, Termination Value:

Contract Year . Termination Value
1 | $3,495,500.64
2 | $2,978,436.09
13 $2,325,107.95
4 $1,778,259.72
5 $1,291,695.14
6 $791,155.47
7 $722,404.62
8 ' $707,408.90
9 $690,901.76
10 | $672,796.29
11 : $653,00i 06
12 $631,419.88
13 $607,951.60
14 $582,489.82
15 $554,922.64
16 $525,132.40
17 $492,995.36
18 $458,381.39
19 -$421,153.70
20 $381,168.44
10. Rebate Variance. All prices in this Agreement are caléulated based on an upfront rebate of $0 and an ongeing incentive

of $0.35/kWh for 5 years. Ifthe actual rebate is lower than calculated, prices will be adjusted pro-rata to reflect the
actual rebate received. . . _ - :

Solar Power Purchase Agreement (Commercial California) 20110209 (CE}
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Exhibit 2

System Pescription, Delivery Point and License Area

1.. _System Location: 300 Richards Blvd., Sacramento, California 95811
2, System Size (DC kW): 423.20
3. Expected First Year Encrgy Production (kWh): 543,899
4. - Expected Structure: Roof Mount and Solar Support Structure
5. Expected Module(s);
Manufacturer/Model uanti
Yiﬁgli Green Energy:YL230P-29b 1,840

6. Expected Inverter(s):

_ Manufacturer/Model uanti

1

SatCon Technology PVS-375 (480 V)

7. Includes:

SolarCity Limited Warranty, installation of a solar energy system (includes: design, engineering, permitting, installation,

monitoring, rebate application and paperwork processing for solar energy system)..

8. Exciudes:

Unforeseen groundwork (including, but not limited to, excavation/circumvention of underground obstacles), upgrades or
repair to customer or utility electrical infrastructure, upgrades or repair.to building structure or to roofing system,

payment bonds, performance bond(s), prevailing wage construction, free removal, free trimming.

9. Delivery Point and License Area: SolafCity shall attach a schematic that contains the:

i) aray;

(i) De]ivery.Point; and

(iii) access points needed to install and service System (bldg access, electrical room, stairs etc.)

Solar Power Purchase Agfecment {Commercial California) 20110209 (CE)
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RECORDING REQUESTED BY AND
WHEN RECORDED, RETURN TO:
SolarCity Corporation

Legal Department

3055 Clearview Way

San Mateo, CA 94402

Facsimile: (650) 560-6182
Email: contacts@selarcity.com

)
)
)
)
)
)
)
)
)
)
)
)
)

(space above this line reserved for recorder’s use) |

Exhibit 3
MEMORANDUM OF LICENSE

THIS MEMORANDUM OF LICENSE is made and entered into this day of , 201_, (the “Effective Date™)
by and between CITY OF SACRAMENTO, whose address is 5730 24th Street, Building 1, Sacramento, California 95822
(“Licensor™), and SOLARCITY CORPORATION, whose address is 3055 Clearview Way, San Mateo, CA 94402 (“Licensee™).

A, Licensor is the owner of certain real property (“Premises™), located in the County of Sacramento State of
California, attached to this License as Exhibit A and incorporated herein by reference.

B. Licensor and Licensee have entered into a Solar Power Purchase Agreement dated on or about the Effective Date
{the “Agreement”) under which Licensee is selling energy generated by a photovoltaic electric generating system
(the “System”) to Licensor. The Agreement is for a term of twenty (20} years, beginning on the Effective Date and
ending on the twenty (20) year anmiversary of the Commercial Operation Date with an option to extend the
Agreement for up to two (2) extended terms of five {5) years each. Pursuant to the Agreement, Licensor has granted
Licensee an irrevocable, non-exclusive license (“Llcense ") over the Premises for the purposes and on the terms set
forth in the Agreement. :

Licensor and Licensee agree as follows:

1. Licensor hereby grants to Licensee the License over the Premises on and subject to the terms and conditions set
forth in the Agreement which is incorporated herein by reference.

2. The term of the License begins on the Effective Date and continues until one hundred and twenty (120) days after
the termination of the Agreement.

3. This Memorandum of License shall not be deemed to modify, alter or amend in any way the provisions of the
License or the Agreement. In the event of any conflict between the terms of the License and/or the Agreement and
this Memorandum, the terms of the License and/or the Agreement, as applicable, shall control.

The undersigned have executed this Memorandum of License as of the date first written above.

LICENSOR '  LICENSEE

CITY OF SACRAMENTO m RPORATION
By: . By:

Natne: Name: ﬂﬁl‘hﬂ fﬂ}fim

Title; ‘ Title: CFrs

Solar Power Purchase Agreement (Commercial California) 20110209 {CE)
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State of

County of

T e

On , before me, Notary Publlc personally appeared
- who proved to me on the bams of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 1nstrument

and acknowledged to me that he/she/they executed the same in his‘her/their authorized capacity(ies), and that by his/her/their

51gnature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of that the foregoing paragraph is true and
correct. : :

WITNESS my hand and official seal.

Signature of the Notary Public

State of California

R A

County of San Mateo

On , before me, Notary Public, personally appeared
who proved to me on the ba51s of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 1nstrument
and acknowledged to me that he/she/they executed the same in his‘her/their authorized capacity(jes), and that by his/het/their
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragra{ph is true and correct.

WITNESS my hand and official seal.

Signature of the Notary Public

Solar Power Purchase Agreement {Commercial California) 20110209 (CE)
49 of-157



Exhibit A
To Memorandum of License

Legal Description of Premises

That certain real property located in the County of Sacramento, State of California described as follows:

A PARCEL OF LAND LOCATED IN THE STATE OF CALIFORNIA, COUNTY OF SACRAMENTO, WITH A SITUS ADDRESS OF 300 RICHARDS BLVD,

SACRAMENTO, CA 95811-0218 CURRENTLY OWNED BY CITY OF SACRAMENTO HAVING A TAX ASSESSOR NUMBER OF (01-0210-045-0000 AND
BEING THE SAME PROPERTY MORE FULLY DESCRIBED AS PCL 1 DISCOVERY CENTRE PM BK 158 PG 12 EXC ANYTHING LYING IN TAX CODE

AREA 03169, CONTG. 2.52 AC AND DESCRIBED IN DOCUMENT NUMBER 61228-1465 DATED 12/13/2006 AND RECORDED 12/28/2006.

i

Solar Power Purchase Agreement (Commercial California) 20110209 (CE)
50 of 157



4.

Solar Power Purchase Agreement General Terms and Conditions

Definitions and Interpretation: Unless otherwise defined or required by the context in which any term appears: (a) the
singular includes the plural and vice versa; (b) the words “herein,” “hereof” and “hereunder” refer to this Agreement as a
whole and not to any particular section or subsection of this Agreement; (c) references to any agreement, document or
instrument mean such agreement, document or instrument as amended, modified, supplemented or replaced from time to
time; and (d) the words “include,” “includes” and “including” mean include, includes and including “without limitation.”

‘The captions or headings in this Agreement are strictly for convenience and shall not be considered in interpreting thls

Agreement

'Purchase and Sale of Electricity. Purchaser shall purchase from Seller, and Seller shall sell to Purchaser, all of the electric

energy generated by the System during the Initial Term and any Additional Term (as defined in Exhibit 1, and collectively
the “Term™). Electric energy generated by the System will be delivered to Purchaser at the delivery point identified on
Exhibit 3 (the “Delivery Point”). Purchaser shall take title to the electric energy generated by the System at the Delivery
Point, and risk of loss will pass from Seller to Purchaser at the Delivery Point. Purchaser may purchase electric energy for
the Facility from other sources if the Purchaser's electric requirements at the Facility exceed the output of the System.

Term and Termination.

a. Initial Term. The initial term (“Initial Term™) of this Agreement shall commence on the Commercial Operation
Date (as defined below) and continue for the length of time specified in Exhibit 1, unless earlier terminated as
provided for in this Agreement. The “Commercial Operation Date” is the date Seller gives Purchaser written
notice that the System'is mechanically complete and capable of providing electric energy to the Delivery Point.
Upon Purchaser’s request, Seller will give Purchaser copies of certificates of completion or similar documentation
from Seller’s contractor and the interconnection or similar agreement with SMUD. This Agreement is effective as
of the Effective Date and Purchaser’s failure to enable Seller to provide the electric energy by preventing it from
installing the System or otherwise not performing shall not excuse Purchaser’s obligations to make payments that
otherwise would have been due under this Agreement. Additional Terms. 1f Purchaser has not exercised its option
to purchase the System by the end of the Initial Term, either Party may give the other Party written notice of its
desire to extend this Agreement on the terms and conditions set forth herein for the number and length of additional
periods specified in Exhibit 1 (each an “Additional Term”). Such notice shall be given, if at all, not more than one
hundred twenty (120) and not less than sixty (60) days before the last day of the Initial Term or the then current
Additional Term, as applicable. - The Party receiving the notice requesting an Additional Term shall respond
positively or negatively to that request in writing within thirty (30) days afier receipt of the request. Failure to
respond within such thirty (30) day perlod shall be deemed a rejection of the offer for an Additional Term. If both
Parties agree to an Additional Term, the Additional Term shall begin immediately upon the conclusion of the Initial

Term or the then current term on the same terms and conditions as set forth in this Agreement. [f the Party receiving -

the request for an Additional Term rejects or is deemed to reject the first Party’s offer, this Agreement shall
terminate at the end of the Initial Term (if the same has not been extended) or the then current Additional Term.

Billing and Payment.

a. Monthly Charges. Purchaser shall pay Seller monthly for the electric energy generated by the System and
delivered to the Delivery Point at the $/kWh rate shown in Exhibit 1 (the “Contract Price”). The monthly payment
for such energy will be equal to the applicable $/kWh rate multiplied by the number of kWh of energy generated
during the applicable month, as measured by the System meter.

b. Monthly Invoices. Seller shall invoice Purchaser_ monthly, either manually or through ACH. Such monthly
invoices shall state (i) the amount of electric energy produced by the System and delivered to the Delivery Point, (ii)
the rates applicable to, and charges incurred by, Purchaser under this Agreement and (iii) the total amount due from
Purchaser.

c. Taxes. Purchaser shall either pay or reimburse Seller for any and all taxes asscssed on the generation, sale, defivery
or consumption of electric energy produced by the System or the interconnection of the System to SMUD’s electric
distribution system, including property taxes on the System; provided, however, Purchaser will not be required to
pay or reimburse Seller for any taxes during periods when Seller fails to deliver electric energy to Purchaser for
reasons other than Force Majeure. For purposes of this Section 4(d), “Taxes” means any federal, state and local ad
valorem, property, occupation, generation, privilege, sales, use, consumption, excise, transaction, and other taxes,
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regulatory fees, surcharges or other similar charges, but shall not include any income taxes or similar taxes imposed
on Sellet’s revenues due to the sale of energy under this Agreement, which shall be Seller’s responsibility.

d. Payment Terms. All amounts due under this Agreement shall be due and payable net thirty (30) days from receipt

of invoice. Any undisputed portion of the invoice amount not paid within the thirty (30) day period shall accrue
interest as permitted under Civil Code section 3289.

Environmental Attributes and Environmental.Incentives.

Unless otherwise specified on Exhibit 1, Seller is the owner of all Environmental Attributes and Environmental Incentives

" and is entitled to the benefit of all Tax Credits, and Purchaser’s purchase of electricity under this Agreement does not include

Environmental Attributes, Environmental Incentives or the right to Tax Credits or any other attributes of ownership and
operation of the System, all of which shall be retained by Seller. Purchaser shall cooperate with Seller in obtaining, securing
and transferring all Environmental Attributes and Environmental Incentives and the benefit of all Tax Credits, including by
using the electric energy generated by the System in a manner necessary to qualify for such available Environmental
Attributes, Environmental Incentives and Tax Credits. Purchaser shall not be obligated to incur any out—of—poclket costs or
expenses in connection with such actions unless reimbursed by Seller. If any Environmental Incentives are paid directly to
Purchaser, Purchaser shall immediately pay such -amounts over to Seller. To avoid any conflicts with fair trade rules
regarding claims of solar or renewable energy use, Purchaser, if engaged in commerce and/or trade, shall submit to Seller for
approval any press releases regarding Purchaser’s use of solar or renewable energy and shall not submit for publication any
such releases without the written approval of Seller. Approval shall not be unreasonably withheld, and Seller § review and
approval shall be made in a timely manner to permit Purchaser’s tlmeEy publication.

“Environmental Attributes” means any and all credits, beneﬁts, 'emissions reductions, offsets, and allowances, howsoever
entitled, attributable to the System, the production of electrical energy from the System and its displacement of conventional

‘energy generation, including (1) any avoided emissions of pollutants to the air, soil or water such as sulfur oxides (SOXx),

nitrogen oxides (NOx), carbon monoxide (CO) and other pollutants; (2) any avoided emissions of carbon dioxide (CO2),
methane {CH4), nitrous oxide, hydroflucrocarbons, perfluorocarbons, sulfur hexafluoride and other greenhouse gases
(GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate Change, or otherwise by law,
to contribute to the actual or potentia! threat of altering the Earth’s climate by trapping heat in the atmosphere; and (3) the
reporting rights related to these avoided emissions, such as Green Tag Reporting Rights and Renewable Energy Credits.
Green Tag Reporting Rights are the right of a party to report the ownership of accumulated Green Tags in compliance with
federal or state law, if applicable, and to a federal or state agency or any other party, and include Green Tag Reporting Rights
accruing under Section 1605(b) of The Energy Policy Act of 1992 and any present or future federal, state, or local law,
regulation or bill, and international or foreign emissions trading program, Environmental Aftributes do not include
Environmental Incentives and Tax Credits. Seller shall file all tax returns in a manner consistent with this Section 5.
Without limiting the generality of the foregoing, Environmental Attributes include carbon trading credits, renewable energy

" credits or certificates, emissions reduction credits, investment credits, emissions allowances, green tags, tradeable renewable

credits and Green-e® products,

“Environmental Incentives” means any and credits, rebates, subsidies, payments or other incentives that relate to self—
generation of electricity, the use of technology incorporated into the System, environmental benefits of using the System, or

other similar programs available from SMUD, any other regulated entity, the manufacturer of any part of the System or any
Governmental Authority.

“Governmental Authority” means any national, state or local government (whether domestic or foreign), any political
subdivision thereof or any other governmental, quasi-governmental, judicial, public or statutory instrumentality, authority,
body, agency, bureau or entity (including the Federal Energy Regulatory Commission or the California Public Ultilities
Commission}, or any arbitrator with authority to bind a party at law.

“Tax Credits” means any and all (i} investment tax credits, (ii) production tax credits and (iii) similar tax credits or grants

under federal, state or focal law relatmg to tha construction, ownership or production of energy from the System.
Conditions to Obligations. .

a. Cnndition's to Seller’s Obligations.

Seller’s obligations under this Agreement are conditioned on the comp[etlon of the following conditions to Seller’s
reasonab[e satisfaction on or before the Condition Satisfaction Date:
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i - Completion of a physical inspection of the Facility and the property lipon which the Facility is located {the
“Premises™) including, if applicable, geotechnical work, and real estate due diligence to confirm the
suitability of the Facility and the Premises for the System;

i, 'Approval of (A) this Agreement and (B) the Construction Agreement (if any) for the System by Seller’s
Financing Parties. “Construction Agreement” as used in this subsection means an agreement between
SolarCity and a subcontractor to install the System;

iii. Confirmation that Seller will obtain all applicable SMUD PBI incentives;

iv. Confirmation that Seller will obtain all applicable Environmental Incentives (including SMUD PBI
incentives) and Tax Credits;

v. Receipt of all necessary zoning, land use and building permits;

vi. Execution of all necessafy agreements with SMUD for inferconnection of the System to SMUD’s electric
distribution system; and '

Prior to Seller commencing construction and installation of the System, Purchaser shall give Seller proof of self insurance for
all insurance required to be maintained by Purchaser under this Agreement

b. Conditions to Purchaser’s Oblipations.
i. Purchaser’s obligations under this Agreement are conditioned on the occurrence of the Commercial

Operation Date for the System on or before the Outside Commercial Operation Date (See Exhibit 1).

¢ _ Eailure of Conditions.

If any of the conditions listed in subsections a or b above are not satisfied by the applicable dates specified in those
subsections, the Parties will attempt in good faith to negotiate new dates for the satisfaction of the failed conditions. If the
parties are unable to negotiate new dates then the Party that has not failed to meet an obligation may terminate this
Agreement upon ten (10) days written notice to the other Party without liability for costs or damages or triggering a default
under this Agreement.

7. Seller’s Rights and Obligations.

a. Permits and Approvals. Seller, consistent with applicable laws, shall use commercially reasonable efforts to
obtain, at its sole cost and expense:

i. any zoning, land use and building permits required to construct, install and operate the System; and

ii. any agreements and approvals from SMUD necessary in order to interconnect the System to SMUD’s
electric distribution system.

Purchaser, consistent with applicable laws, shall cooperate with Seller’s reasonable efforts to obtain such
agreements, permits and approvals ' '

b. Standard System Repair and Maintenance. Seller shall construct and instafl the System at the Facility. During
the Term, Seller will operate and perform all routine and emergency repairs to, and maintenance of, the System at its
sole cost and expense, except for any repairs or mainténance resulting from Purchaser’s negligence, willful
misconduct or breach of this Agreement or the Site Lease (if applicable). - Seller shall not be responsible for any
-work done by others on any part of the System unless Seller authorizes that work in advance in writing. Seller shall
not be responsible for any loss, damage, cost or expense arising out of or resulting from improper environmental
controls-or improper operation or maintenance of the System by anyone other than Seller or Seller’s contractors. If
the System requires repairs for which Seller is not responsible, Purchaser shall pay Seller for diagnosing and
correcting the problem at Seller or Seller’s contractors’ then current reasonable rates. Seller shall provide Purchaser
with reasonable notice prior to accessing the Facility to make standard repairs.

c. Non-Standard System Repair and Maintenance. If Seller incurs unexpected costs to maintain the System due to
conditions at the Facility that impair the functioning of the System and these conditions were: caused by the
Purchaser or the Purchaser knew or should have known of these conditions; and the Purchaser failed to remedy these
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conditions or inform the Seller of these conditions prior to entering into this Agreement, the pricing, schedule and
other terms of this Agreement will be equitably adjusted to compensate for any work in excess of normally expected
work required to be performed by Seller. In such event, the Parties will negot;ate such equitable adjustment in good
faith.

Breakdown Notice. Seller shall notify Purchaser within twenty-four (24) hours following Seller’s discovery of (i)

any material malfunction in the operation of the System or (ii} an interruption in the supply of electrical energy from .

the System. Purchaser and Seller shall each designate personnel and establish procedures such that each Party may
provide notice of such conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day,
including weekends and helidays. Purchaser shall notify Seller immediately upon the discovery of an emergency
condition affecting the System.

Suspension. Notwithstanding anything to the contrary herein, Seller shall be entitled to suspend delivery of
electricity from the System to the Delivery Point for the purpose of maintaining and repairing the System and such
suspension of service shall not constitte a breach of this Agreement; provided, that Seller shall use commercially
reasonable efforts to minimize any interruption in service to the Purchaser. A suspension of delivery of electrlczty
under this provision shall not extend the term of the Agreement,

Use of Contractors and Subcontractors. Seller shall be permitted to use contractors and subcontractors to perform
its obligations under this Apreement. However, Seller shall continue to be responsible for the quality of the work
performed by its contractors and subcontractors. If a list of pre-approved contractors and subcontractors is desired,
such list shall be scheduled on an appendix to this Exhibit. All contractors and subcentractors, other than those that
may be scheduled on an appendix to this Exhibit, shall be subject to Purchaser’s prior written consent, not to be
unreasonably withheld.

Liens and Payment of Contractors and_Suppliers. Seller shall pay when due all valid charges from all
contractors, subcontractors and suppliers supplying goods or services to Seller under this Agreement and shall keep
the Facility free and clear of any liens related to such charges. Seller shall indernify Purchaser for all claims, losses,
damages, liabilities and expenses resulting from any liens filed against the Facility or the Premises in connection
with such charges; provided, however, that Seller shall have the right to contest any such lien, so long as it provides
a statutory bond or other reasonable assurances of payment that either remove such lien from title to the Facility and
the Premises or that assure that any adverse Judgment with respect to such lien will be paid wnthout affecting title to
the Facility and the Premises.

Unless otherwise provided in this agreement, Seller shall not directly or indirectly cause, create, incur, assume or
allow to exist any mortgage, pledge, lien, charge, security interest, encumbrance or other claim of any nature on or
with respect to the System or any interest therein, Seller shall immediately notify Purchaser in writing of the
existence of any such mortgage, pledge, lien, charge, security interest, encumbrance or other ¢laim, shall promptly
cause the sare to be discharged and released of record without cost to Purchaser, and shall indemnify Purchaser
against all costs and expenses (including reasonable attorneys’ fees) incurred in discharging and releasing any such
morigage, pledge, lien, charge, security interest, encumbrance or other claim.,

No Warranty, NO WARRANTY OR REMEDY, WHETHER STATUTORY, WRITTEN, ORAL, EXPRESS OR
IMPLIED, INCLUDING WITHOUT LIMITATION WARRANTIES OF MERCHANTABILITY AND FITNESS
FOR A PARTICULAR PURPOSE, OR WARRANTIES ARISING FROM COURSE OF DEALING OR USAGE
OF TRADE SHALL APPLY. The remedies set forth in this Agreement shalf be Purchaser’s sole and exclusive
remedies for any claim or liability arising out of or in connection with this Agreement, whether arising in contract,
tort (including negligence), strict liability or otherwise. The Limited Warranty SolarCity will provide Purchaser
with is a separate contract from this Agreement. No rights provided to Purchaser by the Limited Warranty may be
asserted under this Agreement. No warranty is made in this Agreement. Therefore, any warranty claim must be
made independently of this Agreement and will not affect Purchaser’s obligations under this Agreement,

- 8. Purchaser’s Rights and Obli_gations. .

" a.

Solar Power Purchase Agreement (Commercial California) 20110209 (CE)

Facility Access Riohts. Purchaser grants to Seller and to Seller’s agents, employees and contractors an irrevocable
non-exclusive license running with the Premises (the “License™) for access to, on, over, under and across the
Premises as more particularly described in Exhibit A to Exhibit 3 (the “License Area™) for the purposes of (a)
installing, constructing, operating, owning, maintaining, accessing, removing and replacing the System; (b)
performing all of Seller’s obligations and enforcing all of Seller’s rights set forth in this Agreement; and (c)
installing, using and maintaining electric lines and equipment, including inverters and meters, necessary to
interconnect the System to Purchaser’s electric system at the Facility and/or to SMUTD’s electric distribution system
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or that otherwise may from time to time be useful or necessary in connection with the construction, installation,
operation, maintenance or repair of the System. Seller shall notify Purchaser prior to entering the Facility except in
situations where there is imminent risk of damage to persons or property. Purchaser shall provide Seller access

during normal business hours, excluding weekends and holidays and during emergency situations when it is

reasonable to enter the premises, for the purposes and on the terms set forth in the Agreement. Seller will provide
twenty-four {24) hour notice or.as much time as is reasonably possible to Purchaser in the event that it needs to
access the System during excluded periods.. The term of the License shall continue until the date that is one
hundred and- twenty. (120) days following the date of expiration or termination of this Agreement (the “License
Term”). During the License Term, Purchaser shall ensure that Seller’s rights under the License and Seller’s access

- to the License Area are preserved and protected and shall not interfere with or permit any third parties to interfere

with such rights or access. The grant of the License shall survive termination of this agreement by either Party.
Purchaser agrees that Seller may record a memorandum of license in substantially the same form attached hereto as
Exhibit 3 in the land records respecting the License. '

OSHA Compliance. Both parties shall ensure that all Occupational Safety and Health Act (OSHA) requirements

and other similar applicable safety laws or codes are adhered to in their performance under this Agreement.

Maintenance of Facility. Purchaser shall, at its sole cost and expense, maintain the Facility in good condition and
repair. Purchaser will ensure that the Facility remains interconnected to the local utility (SMUD]) grid at all times
and will not permit cessation of electric service to the Facility from the local utility (SMUD). Purchaser is fully

responsible for the maintenance and repair of the Facility’s electrical system and of all of Purchaser’s equipment that

utilizes the Systermn’s outputs. Purchaser shall properly maintain in full working order all of Purchaser’s electric
supply or generation equipment that Purchaser may shut down while utilizing the System. Purchaser shall promptly
notify Seller of any matters of which it is aware pertaining to any damage to or loss of use of the System or that
could reasonably be expected to adversely affect the System.

No Alteration of Facility. Purthaser shall not make any alterations or repairs to the Facility which may adversely
affect the operation and maintenance of the System without Seller’s prior written consent. If Purchaser wishes to
make such alterations or repairs, Purchaser shall give prior written notice to Seller, setting forth the work to be
undertaken (except for emergency repairs, for which notice may be given by telephone), and give Seller the
opportunity to advise Purchaser in making such alterations or repairs in a manner that avoids damage to the System.
Purchaser shall be responsible for all damage to the System caused by Purchaser or its contractors, excluding
damages resulting from alterations or repairs performed at the Seller’s written direction. To the extent that
temporary disconnection or removal of the System is necessary to perform such alterations or repairs, such work and
any replacement of the System after completion of Purchaser’s alterations and repairs, shall be done by Seller or its
contraciors at Purchaser’s cost. All of Purchaser’s alterations and repairs will be done in a good and workmanlike
manner and in compliance with all applicable laws, codes and permits.

Qutages. Purchaser shall be permitted to be off line for two (2) full twenty-four (24) hour days (each, a
“Scheduled Qutage™) per calendar ‘year during the Term, during which days Purchaser shall not be obligated to
accept or pay for electricity from the System; provided, however, that Purchaser must notify Seller in writing of
each such Scheduled Outage at least forty-cight (48) hours in advance of the commencement. of a Scheduled Outage.
In the event that Scheduled Outages exceed two (2) days per calendar year or there are unscheduled outages, in each
case for a reason other than a Force Majeure event, Seller shall reasonably estimate the amount of electricity that
would have been delivered to Purchaser during such excess Scheduled Outages or unscheduled outages and shall
invoice Purchaser for such amount in accordance with Section 4.

Liens. Purchaser shall not directly or indirectly cause, create, incur, assume or allow to exist any mortgage, pledge,
lien, charge, security interest, encumbrance or other claim of any nature on or with respect to the System or any
interest therein. Purchaser shall immediately notify Seller in writing of the existence of any such mortgage, pledge,
lien, charge, security interest, encumbrance or other claim, shall promptly cause the same to be discharged and
released of record without cost to Seller, and shall indemnify Seller against all costs and expenses (including
reasonable attorneys’ fees) incurred in discharging and releasing any such mortgage, pledge, lien, charge, security
interest, encumbrance or other claim, ‘

Security. Purchaser shall be responsibie for maintaining the physical security of the Facility and the System.
Purchaser will not conduct activities on, in or about the License—Ares—or the Facility that have a reasonable

likelihood of causing damage, impairment or otherwise adversely affecting the System.

Insolation, Purchaser understands that unobstructed access to sunlight - (“Insolation™) is essential to Seller’s
petformance of its obligations and a material term of this Agreement. Purchaser shall not in any way cause and,
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where possible, shall not in any way permit any interference with the System’s Insolation. If Purchaser becomes
aware of any activity or condition that could diminish the Insolation of the System, Purchaser shall notify Seller
immediately and shall cooperate with Seller in preserving the System’s existing [nsolation levels. The Parties agree
that reducing Insolation would irreparably injure Seller, that such injury may not be adequately compensated by an

award of money damages, and that Seller is entitled to seek specific enforcement of this Section 8(h) agamst
Purchaser.

A Data Line. Purchaser shall provide Seller a high speed internet data line during the Term to enable Seller to record
the electric energy generated by the System. If Purchaser fails to provide such high speed internet data line, or if
such line ceases to function and is not repaired, Seller may reasonably estimate the amount of electric energy that
was generated and invoice Purchaser for such amount in accordance with Section 4.

i Breakdown Notice. Purchaser shall notify Seller within twenty-four (24) hours following the discovery by it of (A)
any material malfunction in the operation of the System; or (B) any occurrences that could reasonably be expected
to adversely affect the System. Purchaser shall notify Seller immediately upon (A) an interruption in the supply of
electrical energy from the System; or (B} the discovery of an emergency condition respecting the System. Purchaser
and Seller shall each designate personnel and establish procedures such that each Party may provide notice of such
conditions requiring Seller’s repair or alteration at all times, twenty-four {24) hours per day, including weekends and
holidays.

Change in Law.

“Change in Law™ means (i) the enactment, adoption, promulgation, modification or repeal aftér the Effective Date of any
applicable law or regulation; (ii) the imposition of any material conditions on the issuance or renewal of any applicable

permit after the Effective Date of this Agreement (notwithstanding the general requirements contained in any applicable

Permit at the time of application or issue to comply with future laws, ordinances, codes, rules, regulations or similar
legislation), or (iii) a change in any SMUD rafe schedule or tariff approved by any Governmental Authority which in the case
of any of (i), (ii) or (iii}, establishes requirements affecting owning, supplying, constructing, installing, operating or
maintaining the System, or other performance of the Seller’s obligations hereunder and which has a material adverse effect
on the cost to Seller of performing such obligations; provided, that a change in federal, state, county or any other tax law after
the Effective Date of this Agreement shall not be a Change in Law pursuant to this Agreement.

If any Change in Law occurs that has a material adverse effect on the cost to Seller of performing its obligations under this
Agreement, then the Parties shall, within thirty (30) days following receipt by Purchaser from- Seller of notice of such Change
in Law, meet and attempt in good faith to negotiate amendments to this Agreement as are reasonably necessary to preserve’
the economic value of this Agreement to both Parties. If the Parties are unable to agree upon such amendments within such
thirty (30) day period, then Seller shall have the right to terminate this Agreement without further lfability to either Party
except with respect to payment of amounts accrued prior to termination.

Relocation of System,

If Purchaser ceases to conduct business operations at and/or vacates the Facility or is prevented from operating the System at
the Facility prior to the expiration of the Term, Purchaser shall have the option to provide Seller with a mutually agreeable

" substitute premises located within SMUD as the terminated System or in a location with similar Utility rates and Insolation.

Purchaser shall provide written notice at least sixty (60) days but not more than one hundred eighty (180) days prior to the
date that it wants to make this substitution. In connection with such substitution, Purchaser shall execute an amended
agreement that shall have all of the same terms as this Agreement except for the (i) Effective Date; (ii) License, which will be
amended to grant rights in the real property where the System relocated to; and (iii) Term, which will be the remainder of the
Term of this Agreement and such amended agreement shall be deemed to be a continuation of this Agreement without
termination. Purchaser shall also provide any new Purchaser, owner, lessor or mortgagee consents or releases required by
Seller or Seller’s Financing Parties in connection with the substitute facility. Purchaser shall pay all costs associated with
relocation of the System, including all costs and expenses incurred by or on behalf of Seller in connection with removal of
the System from the Facility and installation and testing of the System at the substitute facility and all applicable
interconnection fees and expenses at the substitute facility, as well as costs of new title search and other out-of-pocket
expenses connected to preserving and refiling the security interests of Seller’s Financing Parties in the System. Seller shall
remove the System from the vacated Facility prior to the termination of Purchaser’s ownership, lease or other rights to use
such Facility. Seller will not be required to restore the Facility to its prior condition but.shall promptly pay Purchaser for any
damage caused by Seller during removal of the System, but not for normal wear and tear. If the substitute facility has inferior
Insolation as compared to the original Facility, Seller shall have the right to make an adjustment to Exhibit 1 such that
Purchaser’s payments to Seller are the same as if the System were located at the original Facility. If Purchaser is unable to
provide such substitute facility and to relocate the System as provided, any early termination will be treated as a default by
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Purchaser.

Removal of System at Expiration.

Upon the expiration or earlier termination of this Agreement (provided Purchaser does not exercise its purchase option),
Seller shall, at.its expense, remove all of its tangible property comprising the System from the Facility on a mutually
convenient date, but in no event later than ninety {90} days after the expiration of the Term. Excluding ordinary wear and
tear, the Facility shall be returned to its original condition including the removal of System mounting pads or other support
structures. Tn no case shall Seller’s removal of the System affect the integrity of Purchaser’s roof, which shall be as leak
proof as it was prior to remaval of the System and shall be flashed and/or patched to existing roof specifications. Seller shall
leave the Facility in neat and clean order. If Seller fails to remove or commence substantial efforts to remove the System by
such agreed upon date, Purchaser shall have the right, at its option, to remove the System to a public warehouse and restore
the Facility to its original condition (other than ordinary wear and tear) at Seller’s cost. Purchaser shall provide sufficient
space for the temporary storage and staging of tools, materials and equipment and for the parking of construction crew
vehicles and temporary construction trailers and facilities reasonably necessary during System removal.

Measurement.

Electricity delivered to the Faml]ty shal] be measured by the SolarGuard momtormg system installed and mamtamed by
Seller as part of the System. .

Default, Remedies and Damages,

a. Default. Any Party that fails to perform its reépohsibilities as listed below or experiences any of the circumstances
listed below shall be deemed a “Defaulting Party” and each event of default shall be a “Default Event™:

) failure of a Party to pay any amount due and pavable under this Agreement, other than an amount
that is subject to a good faith dispute, within ten (10) days following receipt of writien notice from
the other Party (the “Non-Defaulting Party™) of such failure to pay (“Payment Default”);

(2} . failure of a Party to substantially perform any other material obligation under this Agreement
within thirty (30} days following receipt of written notice from the Non-Defaulting Party
demanding such cure; provided. that such thirty (30) day cure period shall be extended (but not
beyond ninety (90) days) if and to the extent reasonably necessary to cure the Default Event, if (i)
the Defaulting Party initiates such cure with the thirty (30) day period and continues such cure 1o
completion and (ii) there is no material adverse affect on the Non-Defaulting Party resulting from
the failure to cure the Default Event; :

(3 if any representation or warranty of a Party proves at any time to have been incorrect in any
material respect when made and is material to the transactions contemplated hereby, if the effect
- of such incorrectness is not cured within thirty (30) days following receipt of written notice from

“the Non-Defaulting Party demanding such cure;

(4} Purchaser loses its rights to occupy and enjoy the Premises;

(5) a Party, or its guarantor, becomes insolvent or is a parly to a bankruptcy, reorganization,
insolvency, liquidation, receivership, dissolution, winding-up or relief of debtors, or any general
assignment for the benefit of creditors or other similar arrangement or any event occurs or
proceedings are taken in any jurisdiction with respect to the Party which has a similar effect; or

(6) Purchaser prevents Seller from installing the System or otherwise failing to perform in a way that -

- prevents the delivery of electric energy from the System. Such Default Event shall not excuse
~ Purchaser’s obligations to make payments that otherwise would have been due under this
Agreement.

b. Remedies.
) Remedies for Payment Default. If a Payment Default occurs, the Non-Defaulting Party may

suspend performance of its obligations under this Agreement. Further, the Non-Defaulting Party
may pursue any remedy under this Agreement, at law or in equity, including an action for damages
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and termination of this Agreement, upon ﬁve (5) days prior written notice to the Defaultmg Party
following the Payment Default.

(2) - Remedies for Other Defauits. On the occurrence of a Default Event other than a Payment Default,
the Non-Defaulting Party may pursue any remedy under this Agreement, at law or in equity,
including an action for damages and termination of this Agreement or suspension of performance
of its obligations under this Agreement, upon five (5) days prior written notice to the Defaulting
Party tollowing the eccurrence of the Default Event. Nothing herein shalk limit either Party’s right
to collect damages upon the occurrence of a breach or a default by the other Party that does not
become a Default Event. If Purchaser terminates this contract without cause prior to System
Installation, Purchaser shall pay Seller for all reasonable costs incurred to date. This shall be
Seller’s sole remedy against Purchaser in the event of default prior to System Installation.

(3) . Damages Upon Termination by Default. Upon a termination of this Agreement by the Non-
Defaulting Party as a result of a Default Event by the Defaulting Party, the Defaulting Party shall
pay a Termination Payment to the Non-Defaultmg Party determined as follows (the “Termination
Payment™):

A, Purchaser. If Purchaser is the Defaulting Party and Seller terminates this A greement, the
Termination Payment to Seller shall be equal to the sum of (i) the termination value set
forth in Exhibit 1 (the “Termination Value”) for such Contract Year, (if) commercially
reasonable removal costs as provided in Section 13(b)(2)(C) and (iiiy any ‘and all other
amounts previcusly accrued under this Agreement and then owed by Purchaser to Seller.
The Parties agree that actual damages to Seller in the event this Agreement terminates
prior to the expiration of the Term as the result of an Default Event by Purchaser would
be difficult to ascertain, and the applicable Termination Value set forth in Exhibit 1 is a
reasonable approximation of the damages suffered by Seller as a result of early
termination of this Agreement. The Termination Payment shall not be less than zero.

B. Seller. If Seller is the Defaulting Party and Purchaser terminates this Agreement, the
Termination Payment to Purchaser shall be equal to the sum of (i) the present value
(using a discount rate of 9.5%) of the excess, if any, of the reasonably expected cost of
electric energy from SMUD over the Contract Price for ‘the reasonably expected
production of the System for the remainder of the Initial Term or the then current
Additional Term, as applicable; (ii) all costs reasonably incurred by Purchaser in re-
converting its electric supply to service from SMUD; (iii) any removal costs incurred by
Purchaser, and (iv) any and all other amounts previously accrued under this Agreement
and then owed by Seller to Purchaser. The Termination Payment shall not be less than
zero.

C. Obligations Following Termination. If a Non-Defaulting Party terminates this
Agreement pursuant to this Section 13(b), then following such termination, Seller shall,
at the sole cost and expense of the Defaulting Party, remove the equipment {except for
mounting pads and support structures) constituting the System. - The Non-Defaulting
Party shall take all commercially reasonable efforts to mitigate its damages as the result
of a Default Event.

14. : Regre'sentations and Warranties.

a. - General Representations and Warranties. Each Party represents and warraljts to the other. the following:

(N - Such Party is duly organized, validly existing and in good standing under the laws of the
jurisdiction of its formation; the execution, delivery and performance by. such Party of this
Agreemeni have been duly authorized by all necessary corporate, partnership or limited liability
company action, as applicable, and do not and shall not violate any law; and this Agreement is
valid obligation of such Party, enforceable against such Party in accordance with its terms (except
as may be limited by applicable bankrupicy, insolvency, reorganization, moratorium and other
similar laws now or hereafter in effect relating to creditors” rights generally).

(2) . Such Party has obtained all licenses, anthorizations, consents and approvals required by any
Governmental Authority or other third party and necessary for such Party to own its assets, carry
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on its business and to execute and deliver this Agreement; and such Party is in compliance with all
laws that relate to this Agreement in all material respects.

b. Purchaser’s Representations and Warranties. Purchaser represents and warrants to Seller the following:

) License. Purchaser has the full right, power and authority to grant the License contained in
Section 8(a). Such grant of the License does not violate any law; ordinance, rule or other
governmental restriction applicable to Purchaser or the Facility and is not inconsistent with and
will not result in a breach or default under any agreement by which Purchaser is bound or that

affects the Facility.

(2} Other Agreements. Neither the execution and delivery of this Agreement by Purchaser nor the
' performance by Purchaser of any of its obligations under this Agreement conflicts with or will
result in a-breach or default under any agreement or obligation to which Purchaser is a party or by

which Purchaser or the Facility is bound.

3 Accuracy of Information. -All information provided by Purchaser to Seller, as it pertains to the
Facility’s physical configuration, Purchaset’s planned use of the Facility, and Purchaser’s
estimated electricity requirements, is accurate in all material respects.

4 Purchaser Status. Purchase_r is not a public utility or a public utility holding company and is not
subject to regulation as a public utility or a public utility holding company.

(3) No Pool Use. No electricity generated by the System will be used to heat a swimming pool.
(6) Oregon Onlx: The electricity generated by the System will be used solely for commercial and
business purposes. No portion of the electricity generated will be used for personal, family,

household or agricultural purposes.

15. System and Facility Damage and 1nsuran¢e.

‘a. Svstem and Facility Damage.

(1) Seller’s Obligations. 1f the System is damaged or destroyed other than by Purchaser’s gross
negligence or willful misconduct, Seller shall promptly repair and restore the System to its pre-
existing condition; provided, however, that if more than fifty percent (50%) of the System is
destroyed during the last five (5) years of the Initial Term or during any Additional Term, Seller
shall not be required to restore the System, but may instead terminate this Agreement, unless
Purchaser agrees (i) to pay for the cost of such restoration of the System or (ii) to purchase the
System “AS-1S™ at the greater of (A) then current fair market value of the System and (B) the sum
of the amounts described in Section 13.b(3)AXi) (using the date of purchase to determine the
appropriate Contract Year) and Section 13.b(3)A)iii).

(2) Purchaser’s Obligations, If the Facility is damaged or destroyed by casualty of any kind or any
' other occurrence other than Seller’s gross negligence or willful misconduct, such that the
operation of the System and/or Purchaser’s ability to accept the electric energy produced by the
System are materially impaired or prevented, Purchaser shall promptly repair and restere the
Facility to its pre-existing condition; provided, however, that if more than 50% of the Facility is
destroyed during the-last five years of the Initial Term or during any Additional Term, Purchaser
may elect either (i) to restore the Facility or (ii) to pay the Termination Value set forth in Exhibit
1 and all other costs previously accrued but unpaid under this Agreement and thereupon terminate

this Agreement.

b. - Insurance Coverage. Atall times during the Term, Seller and Purchaser shall maintain the following insurance:

i, Seller’s Insurance. Seller shall maintain (i) property insurance on the System for the replacement cost
thereof, (ii) comprehensive general liability insurance with coverage of at least $1,000,000 per occurrence
and $2,000,000 annual aggregate, (iii) employer’s liability insurance with coverage of at least $1,000,000
and (iv) worker’s compensation insurance as required by law.
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ii. Purchaser’s Insurance. Seller acknowledges that Purchaser is a self-insured public entity. Within (30) days
after execution of this Agreerent, Purchaser shall provide a letter of self-insurance stating that Purchaser’s
self-insurance program adequately protects agamst liabilities and claims arising out of the performance of
this agreement.

C. Policy Provisions. Seller’s insurance policies provided hereunder shall (i) contain a provision whereby the insurer
agrees to give the party not providing the insurance thirty (30) days (ten (10) days in the event of non-payment of
premiums) written notice before the insurance is cancelled, terminated or materially altered, (ii) be written on an
occurrence basis, (iii} with respect to the Hability insurance policies; include the other Party as an additional insured
as its interest may appear, (iv) include waivers of subrogation, (v) provide for primary coverage without right of
contribution from any insurance of the other Party, and (vi) be maintained with companies either rated no 1éss than
A- as to Policy Holder’s Rating in the current edition of Best’s Insurance Guide or otherwise reasonably acceptable
to the other party. '

d.  Certificates. Within thirty (30) days after execution of this Agreement and upon the other Party’s request and
annually thereafter, Seller shall deliver the other Party certificates of insurance evidencing the above required
coverage. A Party’s receipt, review or acceptance of such certificate shall in no way limit or relieve the other Party

. of the duties and responsibilities to maintain insurance as sét forth in this Agreement, '

e. Deductibles. Uniess and to the extent that a claim is covered by an indemnity set forth in this Agreement, each
Party shall be responsible for the payment of its own deductibles.
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16. Ownership; Option to Purchase.

- Ownership of System. Throughoﬁt the Term, Seller shall be the legal and beneficial owner of the System at all

times, including all Environmental Attributes, and the System shall remain the personal property of Seller and shall
not attach to or be deemed a part of, or fixture to, the Facility or the Premises. Each of the Seller and Purchaser
agree that the Seller is the tax owner of the System and all tax filings and reports will be filed in a manner consistent
with this Agreement. The System shall at all times retain the legal status of personal property as defined under
Article 9 of the Uniform Commercial Code. Purchaser covenants that it will use commercially reasonable efforts to
place all parties having an interest in or a mortgage, pledge, lien, charge, security interest, encumbrance or other
claim of any nature on the Facility or th¢ Premises on notice of the ownership of the System and the legal status or
classification of the System as personal property. If there-is any mortgage or fixture filing against the Premises
which could reasonably be construed as prospectively attaching to the System as a fixture of the Premises, Purchaser
shall provide a disclaimer or release from such lienholder. If Purchaser is the fee owner of the Premises, Purchaser
consents to the filing of a disclaimer of the System as a fixture of the Premises in the office where real estate récords
are customarily filed in the jurisdiction where the Facility is located. If Purchaser is not the fee owner, Purchaser
will obtain such consent from such owner. Purchaser agrees to deliver to Seller a non-disturbance agreement in a
form reasonably acceptable to Seller from the owner of the Facility (if the Facility is leased by Purchaser), any
mortgagee with a lien on the Premises, and other Persons holding a similar interest in the Premises.

Option te Purchase. At the end of the sixth (6th) and tenth (10th) Contract Years and at the end of the Initial Term
and each Additional Term, so long as Purchaser is not in default under this Agreement, Purchaser may purchase the
System from Selier on any such date for a purchase price equal to (i) with respect to an option exercised at the end
of the sixth (6th) or tenth (10th) Contract Years the greater of (A) the amount set forth at such fime in the Purchase
Option Price schedule in Exhibit 1, and (B) the Fair Market Value of the System, and (ii} with respect to an option
exercised at the end of the Term or an Additional Term, the Fair Market Value of the System. The “Fair Market
Value” of the System shall be determined by mutual agreement of Purchaser and Seller; provided, however, if
Purchaser and Seller cannot agree to a Fair Market Value within thirty (30) days after Purchaser has exercised its
option, the Parties shall select a nationally recognized independent appraiser with experience and expertise in the
solar photovoliaic industry to determine the Fair Market Value of the System. Such appraiser shall act reasonably
and in good faith to determine the Fair Market Value of the System on an installed basis and shall set forth such
determination in a written opinion delivered to the Parties. The valuation made by the appraiser shall be binding
upon the Parties in the absence of grounds for vacation of an arbitration award under Code of Civil Procedure
section 1286.2. The costs of the appraisal shall be borne by the Parties equally. Purchaser must provide a
notification to Seller of its intent to purchase at least ninety (90) days and not more than one hundred eighty (180)
days prior to the end of the applicable Contract Year or the Initial Term or Additional Term, as applicable, and the
purchase shall be complete prior to the end of the applicable Contract Year or the Initial Term or Additional Term,
as applicable. Upon purchase of the System, Purchaser will assume complete responsibility for the operation and
maintenance of the System and liability for the performance of the System, and Seller shall have no further liabilities
or obligations hereunder. '

17. Indemnification and Limitations of Liability.

a.

General. Fach Party (the “Indemnifying Party™) shall defend, indemnify and hold harmless the other Party and the
directors, officers, shareholders, partners, members, agents and employees of such other Party, and the respective

- affiliates of each’ thereof (collectively, the “Indemnified Parties™),.from and against all loss, damage, expense,

liability and other claims, including court costs and reasonable attorneys’ fees (collectively, “Liabilities™) resulting
from any third party actions relating to the breach of any representation or warranty set forth in Section 14 and from
injury to or death of persons, and damage to or loss of property to the extent caused by or arising out of the negligent
acts or omissions of, or the willful misconduct of, the Indemnifying Party (or its contractors, agents or employees) in
connection with this Agreement; provided, however, that nothing herein shall require the Indemnifying Party to
indemnify the Indemnified Party for any Liabilities to the extent caused by or arising out of the negligent acts or
omissions of, or the willful misconduct of, the Indemnified Party. This Section 17(a) however, shall not apply to
liability arising from any form of hazardous substances or other environmental contamination, such matters being
addressed exclusively by Section 17(c).

Netice and Participation in Third Party Claims. The Indemnified Party shall give the Indemnifying Party written
notice with respect to any Liability asserted by a third party (a “Claim™), as soon as possible upon the receipt of
information of any possible Claim or of the commencement of such Claim. The Indemnifying Party may assume the
defense of any Claim, at its sole cost and expense, with counsel designated by the Indemnifying Party, to include the
City Attorney’s Office in the event the Purchaser is the Indemnifying Party, and reasonably satisfactory to the
Indemnified Party. The Indemnified Party may, however, select separate counsel if both Parties are defendants in

Solar Power Purchase Agreement (Commercial California) 20110205 (CE) 61 of

157



18.

the Claim and such defense or other form of participation is not reasonably available to the Indemnifying Party. The
Indemnifying Party shall pay the reasonable attorneys’ fees incurred by such separate counsel until such time as the
need for separate counsel expires. The Indemnified Party may also, at the sole cost and expense of the Indemnifying
Party, assume the defense of any Claim if the Indemnifying Party fails to assume the defense of the Claim within a
reasonable time. Neither Party shall settle any Claim covered by this Section 17(b} unless it has obtained the prior
written consent of the other Party, which consent shall not be unreasonably withheld or delayed. The Indemnifying
Party shall have no liability under this Section 17(b) for any Claim for which such notice is not provided if that the
failure to give notice prejudices the Indemnifying Party.

Environmental Indemnification. Seller shall indemnify, defend and hold harmless all of Purchaser’s Indemnified
Parties from and against all Liabilities arising out of or relating to the existence at, on, above, below or near the
License Area of any Hazardous Substance (as defined in Section 17(c)(i)) to the extent deposited, spilled or
otherwise caused by Seller or any of its contractors or agents. Purchaser shall indemnify, defend and hold harmless
all of Seller’s Indemnified Parties from and against all Liabilities arising out of or relating to the existence at, on,
above, below or near the Premises of any Hazardous Substance, except to the extent deposited, spilled or otherwise
caused by Seller or any of its contractors or agents. Each Party shall promptly notify the other Party if it becomes
aware of any Hazardous Substance on or about the License Area or the Premises generally or any deposit, spill or
release of any Hazardous Substance. -

i, ~ “Hazardous Substance” means any chemical, waste or other substance (a) which now or hereafier
becomes defined as or included in the definition of “hazardous substances,” “hazardous wastes,”
“hazardous materials,” “extremely hazardous wastes,” “restricted hazardous wastes,” “toxic substances,”
“toxic poflutants,” “poliution,” “pollutants,” “regulated substances,” or words of similar import under any
laws pertaining to the environment, health, safety or welfare, (b) which is declared to be hazardous, toxic,
or polluting by any Governmental Autherity, (c) exposure to which is now or hereafter prohibited, limited
or regulated by any Governmental Authority, (d) the storage, use, handling, disposal or release of which is
restricted or regulated by any Governmental Authority, or (e) for which remediation or cleanup is required
by any Governmental Authority.

ELIN

EERNY

Limitations on Liability.

i Ne Consequential Damages. Neither Party nor its directors, officers, shareholders, partners, members, -
agents and employees subcontractors or suppliers shall be liable for any indirect, special, incidental,
exemplary, or consequential loss or damage of any nature arising out of their performance or non-
performance hereunder even if advised of such.

ii. Actual Damages. Seller’s aggregate liélbility under this Agreement arising cut of or in connection with the

performance or non-performance of this Agreement shall not exceed the Jesser of (A) the total payments -
made by Purchaser under this Agreement as of the date that the events that first gave rise to such liability
occurred; and (B) the total of the prior twelve (12) monthly payments preceding the date that the events that
first gave rise to such liability occurred. The provisions of this Section (17)(d)(ii) shall apply whether such
liability arises in contract, tort (including negligence), strict liability or otherwise. Any action against either
party must be brought within two (2) years after the cause of action accrues. '

Force Majeure. .

a.

"Foree Majeure Event™ means any act or event that prevents the affected Party from performing its obligations in
accordance with the Agreement, if such act or event is beyond the reascnable control, and not the result of the fault
or negligence, of the affected Party and such Party had been unable to overcome such act or event with the exercise
of due diligence (including the expenditure of reasonable sums). Subject to the foregoing conditions, "Force
Majeure Event" shall include without limitation the following acts or events: (i) natural phenomena, such as storms,
hurricanes, floods, lightning, voleanic eruptions and earthquakes; (ii} explosions or fires arising from lightning or
other causes unrelated to the acts or omissions of the Party seeking to be excused from performance; (iii) acts of war
or public disorders, civil disturbances, riots, insurrection, sabotage, epidemic, terrorist acts, or rebellion; (iv) strikes
or labor disputes (except strikes or labor disputes caused solely by employees of the Provider or as a result of such
party's failure to comply with a collective bargaining agreement); (v) action by a Governmental Authority, including
a moratorium on any activitics related to the Agreement; and (vi) the inability for one of the Parties, despite its
reasonable efforts, to obtain, in a timely manner, any Governmental Approval necessary to enable the affected Party
to fulfill its obligations in accordance with the Agreement, provided that the delay or non-obtaining of such
Governmental Approval is not attributable to the Party in question and that such Party has exercised its reasonable
efforts to obtain such Permit. :
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Governmental Approval is not attributable to the Party in question and that such Party has exercised its reasonable
efforts to obtain such Permit.

A Force Majeure Event shall not be based on the economie hardship of ¢ither Party, except as described in the
following paragraph. Due to the constitutional limitations on cities pertaining to multiple year contracts, & Force
Majeure event shall include a "budget non-appropriation event” in which the City’s appropriation for any year
covered in this Agreement does not appropriate funds for the procurement of any utility services for City. During the
continuation of a budget non-appropriation event as defined above, if the City does not otherwise have other funds
available to make payments otherwise due on this Agreement, the City shall not be obligated to pay for (and the
Seller shall not be required to deliver) electric energy provided under this Agreement until the budget non-
appropriation event has terminated. City agrees that it shall use its best efforts to seek appropriation for utility
services during the term of this Agreement. If a budget non-appropriation event continues for more than 180 days,
Seller (but not Purchaser) may terminate this Agreement.

Excused Performance. Except as otherwise specifically provided in the Agreement, neither Party shall be
considered in breach of the Agreement or liable for any delay or failure to comply with the Agreement (other than
the failure to pay amounts due hergunder), if and to the extent that such delay or failure is attributable to the
occurrence of a Force Majeure Event; provided that the Party claiming relief under this Section 10 shall immediately
(i) notify the other Party in writing of the existence of the Force Majeure Event, (ii) exetcise all reasonable efforts
necessary to minimize delay caused by such Force Majeure Event, (jii) notify the other Party in writing of the
cessation or termination of said Force Majeure Event and (iv) resume performance of its obligations hereunder as
soon as practicable thereafter; provided, however, that Purchaser shall not be excused from making any payments
and paying any unpaid amounts due in respect of Solar Services delivered to Purchaser prior to the Force Majcure
Event performance interruption.

Termination in Consequence of Force Majeure Event. If a Force Majeure Event shall have occurred that has
affected Seller's performance of its obligations hereunder and that has continued for a continuous peried of one
hundred eighty (180) days, then Purchaser shall be entitled to terminate the Agreement upon ninety (90} days' prior
written notice to Seller. If at the end of such ninety (90) day period such Force Majeurs Event shall still continue,
the Agreement shall automatically terminate. Upon such termination for a Force Majeure Event, neither Party shall
have any liability to the other (other than any such liabilities that have accrued prior to such termination), and the
provisions of Section 2.2 (Early Termination} shall be inapplicable.”

19, Assignment and Financing.

a.

Solar Power Purchase Agreement (Commercial California) 20110209 (CE}

Assignment. This Agreement may not be assigned in whole or in part by either Party without the prior written
consent of the other Party, which consent shall not be unrcasonably withheld or delayed. Notwithstanding the
foregoing, Seller may, without the prior written consent of Purchaser, (i} assign, mortgage, pledge or otherwise
collaterally assign its interests in this Agreement.to any Financing Party, (ii) directly or indirectly assign this

‘Agreement to an affiliate of Seller, (iii} assign this Agreement to any entity through which Seller is obtaining

financing or capital for the System and (iv) assign this Agreement to any person succeeding to all or substantially all
of the assets of Seller (provided that Seller shall be released from liability hereunder as & resuit of any of the
foregoing permitted assignments only upon assumption of Seller’s obligations hereunder by the assignee).
Purchaser’s consent to any other assignment shall not be unreasonably withheld if Purchaser has been provided with
reasonable proof that the proposed assignee (x) has comparable experience in operating and maintaining
photovoltaic solar systems comparable to the System and providing services comparable to those contemplated by
this Agreement and (y) has the financial capability to maintain the System and provide the services contemplated by
this Agreement in the manner required by this Agreement. This Agreement shall be binding on and inure to the
benefit of the successors and permitted assignees.

Finauncing. The Parties acknowledge that Seller may obtain construction and long-term financing or other credit
support from lenders or third parties (*Financing Parties”™) in connection with the installation, construction,
ownership, operation and maintenance of the System. Both Parties agree in good faith to consider and to negotiate
changes or additions to this Agreement that may be reasonably requested by the Financing Parties; provided, that
such changes do not alter the fundamental economic terms of this Agreement. The Parties also agree that Seller may
assign this Agreement to the Financing Parties as collateral, and in connection with any such assignment, Purchaser
agrees to execute a consent to assignment in customary form and reasonably acceptable to the Financing Parties,
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21.

22,

Contractor Information.

a. All proprietary and other information received from Seller by Purchaser, whether received in connection with
Seller’s proposal to Purchaser or in connection with any services performed by Seller, will be disclosed upon receipt
of a request for disclosure, pursuant to the California Public Records Act; provided, however, thai, if any
information is set apart and clearly marked “trade secret”™ or “confidential” or otherwise indicated as such to
Purchaser when it is provided to Purchaser, Purchaser shall give notice to Seller of any request for the disclosure of
such information. The Seller shall then have five (5) days from the date it receives such notice to enter into an
agreement with the Purchaser, satisfactory to the City Attorney, providing for the defense of, and complete
indemnification and reimbursement for all costs (including plaintiff’s attorney fees) incurred by Purchaser in any
legal action to compel the disclosure of such information under the California Public Records Act. If Purchaser and
Seller enter into such an agreement, Purchaser shall not disclose the requested information or documents. The Seller
shall have sole responsibility for defense of the actual “trade secret” or “confidential” designation of such
mformatlon

b. The parties understand and agree that any failure by Seller to respond to the notice provided by Purchaser and/or to
enter into an agreement with Purchaser, in accordance with the provisions of subsection a, abm}e, shall constitute a
complete waiver by Seller of any rights regarding the information designated “trade secret” r “confidential” by -
Seller, and such information shall be disclosed by Purchaser pursuant to applicable procedures required by the
Public Records Act

Goodwill and Publicity. Neither Party shall use any name, trade name, service mark or trademark of the other Party in any
promotional or advertising material without the prior written consent of such other Party. The Parties shall coordinate and
cooperate with each other when making public announcements related o the execition and existence of this Agreement, and
each Party shall have the right to promptly review, comment upon and approve any publicity materials, press releases or
other public statements by the other Party that refer to, or that describe any aspect of, this Agreement. Neither Party shall
make any press release or public announcement of the specific terms of this Agreement (except for filings or other statements
or releases as may be required by applicable law) without the specific prior written consent of the other Party. Without
limiting the generality of the foregoing, all public statements must accurately reflect the rights and obligations of the Parties
under this Agreement, including the ownership of Environmental Attributes and Environmental Incentives and any related

_ reporting rights.

General Provisions

a. Choice of Law. The law of the state where the System is located shall govern this Agreement w1thout glvmg effect
to conflict of laws principles.

b. Arbitration and Attorneys’ Fees. Any dispute arising from or relating to this Agreement shall be arbitrated in
Sacramento, California. The arbitration shall be administered by JAMS in accordance with its Comprehensive
Arbitration Rules and Procedures, and judgment on any award may be entered in any court of competent
jurisdiction. 1If the Parties agree, a mediator may be consulted prior to arbiiration. The prevailing party in any
dispute arising out of this Agreement shall be entitled to reasonable attomeys fees and costs.

c. Notices. All notices under this Agreement shall be in writing and shall be by personal delivery, facsimile
transmission, electronic mail, overnight courier, or regular, certified, or registered mail, return receipt requested, and
deemed received upon personal delivery, acknowledgment of receipt of electronic transmission, the promised
delivery date after deposit with overnight courier, or five {5) days after deposit in the mail. Notices shall be sent to
the person identified in this Agreement at the addresses set forth in this Agreement or such other address as either
party may specify in writing. Each party shall deem a document faxed, emailed or electronically sent in PDF form
to it as an original document,

d. Survival. Provisions of this Agreement that should reasonably be considered to survive termination of this
- Agreement shall survive. For the avoidance of doubt, surviving provisions shall include, without limitation, Section
14 (Representations and Warranties), Section 7¢h) (No Warranty), Section 15(b) (Insurance Coverage), Section 17
{(Indemnification and Timits of Liability), Section 20 (Confidentiality and Publicity), Section 22(a) (Choice of Law),

Section 22 (b) (Arbitration and Attorneys’ Fees), Section 22(c) (Notices), Section 22 (g) (Comparative Negligence),

Section 22(h) (Non-Dedication of Facilities), Section 22(j) (Service Contract), Section 22(k) (No Partnership)

Section 22(1) (Full Agreement, Modification, Invalidity, Counterparts, Captlons) and Section 22(n) (No Third Party
Beneficiaries).
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Further Assurances. ' Each of the Parties hereto agree to provide such information, execute and deliver any
instruments and documents and to take such other actions as may be necessary or reasonably requested by the other
Party which are not inconsistent with the provisions of this Agreement and which do not involve the assumptions of
obligations other than those provided for in this Agreemerit, to give full effect to this Agreement and to carry out the
intent of this Agreement.

Right of Waiver. Each Party, in its sole discretion, shall have the right to waive, defer or reduce any of the
requirements to which the other Party is subject under this Agreement at any time; provided, however that neither
Party shall be deemed to have waived, deferred or reduced any such requirements unless such. action is in writing
and signed by the waiving Party. No waiver will be implied by any usage of trade, course of dealing or course of
performance. A Party’s exercise of any rights hereunder shall apply only to such requirements and on such
occasions as such Party may specify and shall in no event relieve the other Party of any requirements or other
obligations not so specified. No failure of either Party to enforce any term of this Agreement will be deemed to be a
waiver. No exercise of any right or remedy under this Agreement by Purchaser or Seller shall constitute a waiver of

‘any other right or remedy contained or provided by law. Any delay or failure of a Party to exercise, or any partial
_ exercise of] its rights and remedies under this Agreement shall not operate to limit or otherwise affect such rights or

remedies. Any waiver of performance under this Agreement shall be limited to the specific performance waived and
shall not, unless otherwise expressly stated -in writing, constitute a continuous waiver or a waiver of future
performance.

Comparative Negligence. It is the intent of the Parties that where negligence is determined to have been joint,
contributory or concurrent, each Party shall bear the proportionate cost of any Liability.

* Non-Dedication of Facilities. Nothing herein shall be construed as the dedication by either Party of its facilities or

equipment to the public or any part thereof. Neither Party shall knowingly take any action that would subject the.
other Party, or other Party’s facilities or equipment, to the jurisdiction of any Governmental Authority as a public
utility or similar entity. Neither Party shall assert in any proceeding before a court or regulatory body that the other
Party is a public utility by virtue of such other Party’s performance under this agreement. If Seller is reasonably
likely to become subject to regulation as a public utility, then the Parties shall use all reasonable efforts to
restructure their relationship under this Agreement in a manner that preserves their refative economic interests while
ensuring that Seller does not become subject to any such regulation. If the Parties are unable to agree upon such
restructuring, Seller shall have the right to terminate this Agreement without further liability, and Seller shall
remove the System in accordance with Section 11 of this Agreement.

Estoppel. Either Party hercto, without charge, at any time and from time to time, within five (5) business days afler
receipt of a written request by the other party hereto, shall deliver a written instrument, duly executed, certifying to
such requesting party, or any other person specified by such requesting Party: (i) that this Agreement is unmodified
and in full force and effect, or if there has been any modification, that the same is in full force and effect as so
modified, and identifying any such modification; (ii) whether or not to the knowledge of any such party there are
then existing any offsets or defenses in favor of such party against enforcement of any of the terms, covenants and
conditions of this Agreement and, if so, specifying the same and also whether or not to the knowledge of such party
the other party has observed and performed all of the terms, covenants and conditions on its part to be observed and
performed, and if not, specifying the same; and (iii) such other information as may be reasonably requested by the
requesting Party. Any written instrument given hereunder may be relied upon by the recipient of such instrument,
except to the extent the recipient has actual knowledge of facts contained in the certificate.

Service Contract. The Parties intend this Agreement to be a “service contract” within the meaning of Section
7701(e)(3) of the Internal Revenue Code of 1986. Purchaser will fiof take the position on any tax return or in any
other filings suggesting that it is anything other than a purchase of electricity from the Systemn.

No Partnership. No provision of this Agreement shall be construed or represented as creating a partnership, trust,
Jjoint venture, fiduciary or any similar relationship between the Parties. No Party is authorized to act on behalf of the
other Party, and neither shall be considered the agent of the other.

Full Agreement, Modification, Invalidity, Counterparts, Captions. This Agresment, together with any Exhibits,
completely and exclusively states the agreement of the parties regarding its subject matter and supersedes all prior
proposals, agreements, or other communications between the parties, oral or written, regarding its subject matter.
This Apreement may be modified only by a writing signed by both Parties, and any such modification must not
violate Purchaser’s Master Lease Program or jeopardize the tax-exempt status of bonds issued through that program.
If any provision of this Agreement is found unenforceable or invalid, such unenforceability or invalidity shall not
render this Agreement unenforceable or invalid as a whole. In such event, such provision shall be changed and
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interpreted so as to best accomplish the objectives of such unenforceable or invalid provision within the limits of
applicable law. This Agreement may be executed in any number of separate counterparts and each counterpart shall
be considered an original and together shall comprise the same Agreement. The captions or headings in this
Agreement are strictly for convenience and shall not be considered in interpreting this Agreement.

m. Forward Contract. The transaction contemplated under this Agreement constituies a “forward contract” within the
meaning of the United States Bankruptcy Code, and the Parties further acknowledge and agree that each Party is a
“forward contract merchant” within the meaning of the United States Bankruptey Code.

n. No Third Party Beneficiaries. Except as otherwise expressly provided herein, this Agreement and all rights
hereunder are intended for the sole benefit of the Parties hereto and shall not imply or create any rights on the part
of, or obligations to, any other Person.
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Exhibit 5

RECORDING REQUESTED BY -
AND
WHEN RECORDED, MAIL TO:

SolarCity Corporation

393 Vintage Park Drive, Suite 140
Foster City, CA 94404

Attn: General Counsel

- Facsimile (650) 560-6182

Email: contracts@solarcity.com

\_tvvx-«\./\_«x./\./\,/v'

(Space Above This Line for Recordet’s Use)

NON-DISTURBANCE AGREEMENT (LENDER)

The undersigned (“Lender™) acknowledges that, [ Customer Company Name ] (the “Host™) will be benefited by entering
into a power purchase agreement with SolarCity Corporation, a Delaware corporation (“SolarCity™), pursuant to which SolarCity will
install its solar power generation system, including photovoltaic panels, racks, wiring and other electrical devices, conduit,
weatherproof housings, hardware, inverter(s), remote monitoring system, connectors, disconnects and overcurrent devices
(collectively the “PV System™), on the real property described on Exhibit A hereto (the “Premises™), for the purpose of generating
power and selling it to the Host and granted a license to enter on the Premises and install, construct, own, operate, maintain, access,
remove and replace the PV System (the "License"). As an inducement to SolarCity to install its PV System on the Premises and sell
power generated by such PV System to the Host, and for other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged, the undersigned hereby agrees, waives and undertakes as follows:

1. The PV System shall not be, or be deemed to be, a part of or an accession or addition to or a fixture on the Premises even
though the PV System is installed on the Premises; nor shall the PV System be moved from the Premises by the undersigned
unless SolarCity’s prior written consent to such move has been obtained. '

2. The undersigned waives any and all right, title and interest in the PV System and shall not acquire any such right titte or
interest by virtue of the installation of the PV System on the Premises. The undersigned further waives any right to seize, or
to claim any interest, whatsoever in the PV System on account of any claim or right the undersigned may have against any
person, including, without limitation, any claim or right the undersigned may have or assert against the Host, by levy of
distraint or otherwise; provided, however, to the extent that the undersigned forecloses on the Premises, receives a deed in
lieu of foreclosure or otherwise becomes the owner of the Premises (and has provided written notification of the same to
SolarCity pursuant to Section 6 below), the undersigned or the successful bidder at a foreclosure sale may request in writing
that SolarCity remove the PV System, SolarCity shall commence such removal within thirty (30) days of receipt of such
notification and shall use commercially reasonable efforts to complete such removal within a commercially reasonable period
of time. If SolarCity does not commence removal within such thirty (30) day period, the undersigned may itself remove the
'V System, using the degree of care it would use if the PV System was its own property, at SolarCity’s cost and expense for
all documented reasonable costs incurred. '

3. SolarCity may at any time, af its option, enter upon the Premises and inspect, maintain, remove or repair the PV System, sell
the PV System while it is installed on the Premises, by auction or otherwise (for the avoidance of doubt, such auction shall
not be held on the Premises), or remove the PV System at its sole cost and expense, and SolarCity by its acceptance hereof
agrees to make such repairs following any such removal to the extent reasonably necessary to restore the Premises to its
condition immediately prior to such removal.

4. All of the terms and conditions of this waiver shall run with the land and be binding upon and benefit the heirs, devisees,
personal representatives, successors, assigns or encumbrancers of the undersigned and shall inure to the benefit of SotarCity,
its successors and assigns. As used herein the term “Host” shall include the heirs, devisees, personal representatives,
successors and assigns of the Host.

©'5. In the event of any foreclosure, trustee’s sale, conveyance in lieu of foreclosure, eviction or other transaction that results in -
Host surrendering or losing its right to occupy and enjoy the Premises, SolarCity’s rights and interests under the License shall
not be affected or impaired thereby and the License shall continue in effect in accordance with its terms,
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6. When sending to Hest any notice of impending or actual foreclosure of the Premises, the undersigned shall concurrently
provide SolarCity a copy of the same. '

7. This agreement may be executed in any number of separate counterparts. 'Each counterpart shall be deemed an original.

Executed this . day of .

. Lender: [_Lender/MortgageHolder/Company Name ]

By:

Host: {_Customer Company Name |

By:

Accepted by:
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Exhibit A

The Premises

A PARCEL OF LAND LOCATED IN THE STATE OF CALIFORNIA, COUNTY OF SACRAMENTO, WITH A SITUS ADDRESS OF 300 RICHARDS BLVD,
SACRAMENTO, CA 95811-0218 CURRENTLY OWNED BY CITY OF SACRAMENTO HAVING A TAX ASSESSOR NUMBER OF (01-0210-045-0000 AND
BEING THE SAME PROPERTY: MORE FULLY DESCRIBED AS PCL 1 DISCOVERY CENTRE PM BK 158 PG 12 EXC ANYTHING LYING IN TAX CODE

AREA 03169, CONTG. 2.52 AC AND DESCRIBED IN DOCUMENT NUMBER 61228-1465 DATED 12/13/2006 AND RECORDED 12/28/2006.
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Solar Power Purchase Agreement (Commercial California)

This Solar Power Purchase Agreement (this “Agreement”) is entered into by the parties listed below (each a “Party” and collectively
the “Parties™) as of the date signed by Seller below (the “Effective Date™). :

Purchaser: Selier:

Name City of Sacramento Name SolarCity Corporation

and 5730 24th Street and 3055 Clearview Way

Address Building 1 Address San Mateo, CA 94402
Sacramento, California 95832 Attention: Legal Department
Attention: Reina Schwartz

Phone (916) 808-7195 Phone (650) 638-1028

Fax (916) 399-9263 Fax (650) 638-1029

E-mail rschwartz@cityofsacraineﬁto.org E-mail Contracts@solarcity.com

Facility Purchaser owns the Facility Contractor’s License Numbers

Ownership : CA: CSLB 888104

This Agreement sets forth the terms and conditions of the purchase and sale of solar generated electric energy from the solar panel
system described in Exhibit 2 (the “System”) and installed at the Purchaser’s facility described in Exhibit 3 (the “Facility”).

The exhibits listed below are incorporated by reference and made- part of this Agreement.

Exhibit 1 Pricing Attachment .

Exhibit 2 System Description, Delivery Point and License Area

Exhibit 3 Meémorandum of License

Exhibit 4 Solar Power Purchase Agreement General Terms and Conditions
Exhibit 5 Non Disturbance Agreement (Lender) '

Purchaser: City of Sacramento

Signature:

Printed Name:

Title:

Date:

APPROVED AS TO FORM:

City Attorney: FEiby
g

)

Solar Power Purchase Agreement (Commercial-California) 20110209 (CE)

 Bwilbitly |

SolarCity Corporation

Signature:

LEGAL APPROVED
Fedl]

I9ITIAL Zf {EZC}

1 DATE ?;(Zj}gg

[

Printed Name: ',D AV w7

Tiﬂe:

—

QFe

Date:;

ATTEST:

City Clerk:

Z-2/-1
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Exhibit 1
Pricing Attachment

1. Term: Twenty (20) years, beginning on the Commercial Operation Date.

2. Additional Terms: Up to two (2) Additional Terms of five {5} years each.

3. Environmental Incentives and Environment Attributes Accrue to Seller.

4, Contract Price:

Contract Year

O 00~ O\t a3 R —

10
11
12
13
14.
15
16
17
18
19
20

$/kWh
$0.0750
$0.0765
$0.0780
$0.0796
$0.0812
$0.0828
$0.0845
$0.0862
$0.0879
$0.0896
$0.0914
$0.0933
$0.0951
$0.0970
$0.0990
$0.1009
$0.1030
$0.1050
$0.1071
$0.1093

Includes ACH invoicing. 1f manual invoicing is required, a $25 handling charge will be added to each invoice.

5. Condition Satisfaction Date:

180 days after the Effective Date

6. Anticipated Commercial Operation Date: 270 days after the Effective Date

7. Outside Commercial Operation Date:

8. Purchase Option

365 days after the Effective Date

End of Contract Year
Buyout after year 6
Buybut afier year 10
Bﬁyout after year 20

Option Price*
$1,979,328.30
$2,019,583.82
Fair Market Value

*Buyer shall have the right to purchase the System at the greater of the price set forth above and the then current fair market value., -

" Solar Power Purchase Agreement (Commereia! California) 20110209 {CE)
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9. Términation Value:

Contract Year Termination Value

1 $6,558,697.59
2 $5,571,571.56
3 $4.326,643.31
4 $3,282,833.13
5 $2,352,757.88
6 $1,395,959.24
7 $1,269,729.82
18 $1,245,489.06
9 $1.218,729.12
10 $1,189,304.58
11 $1,157,062.43
12 $1,121,841.73
13 $1,083,473.20
14 $1,041,778.78
15 $996,571.20
16 $947,653.53
17 $894.818.65
18 $837,848.79
19 $776,514.94
20 $710,576.33
10. Rebate Variance. All prices in this Agreement are calculated based on an upfront rebate of $0 and an ongoing incentive

of $0.35/KWh for 5 years. Ifthe actual rebate is lower than calculated, prices will be adjusted pro-rata to reflect the
actual rebate received.

Solar Power Purchase Agreement (Commercial California) 20110209 (CE}
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Exhibit 2
System Description, Delivery Point and License Area

L System Location: 5730 24th Street, Sacramento, California 95822

2. System Size (DC kW): 800.40
3. Expected First'Year Energy Production (kWh): 1,070,370
4. Expected Structure: Solar Support Structure
5. Expected Module(s):
Manufacturer/Model ' _ ‘ uanti
Yingli Green Energy:YL230P-29b ‘ 3,480
6. Expected Inverter(s):
Manufacturer/Model ' ' Quantity
SatCon Technology:PVS-375 (480 V) 2.
7. . Includes:

" SolarCity Limited Warranty, installation of a solar energy system (includes: design, engineering, permitting, installation, '
monitoring, rebate application and paperwork processing for solar energy system). ’ :

8. Excludes:
Unforeseen groundwork (including, but not limited to, excavation/circumvention of underground obstacles), upgrades or
repair to customer or utility electrical infrastructure, payment bonds, performance bond(s), prevailing wage construction,
tree removal, tree trimming.
9. Delivery Point and License Area: SolarCity shall attach a schematic that contains the:
(i) array;
(i) Delivery Point; and

(ili) access points needed to install and service System (bldg access, electrical room, stairs etc.)

Solar Power Purchase Agreement (Commercial California) 20110209 (CE) . 74 of 157
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RECORDING REQUESTED BY AND
WHEN RECORDED, RETURN TO:
SolarCity Corporation

Legal Department

3055 Clearview Way

San Mateo, CA 94402

Facsimile: (650) 560-6182
Email: contacts@solarcity.com

)
)
)
)
)
)
)
)
)
)
)
}
)

(space above this line reserved for recorder’s use)

Exhibit 3
MEMORANDUM OF LICENSE

THIS MEMORANDUM OF LICENSE is made and entered into this day of 201, {the “Effective Date”)
by and between CITY OF SACRAMENTO, whose address is 5730 24th Street, Building 1, Sacramento, California 95822
(“Licensor™), and SOLARCITY CORPORATION, whose address is 3055 Clearview Way, San Mateo, CA 94402 (“Licensee™).

A.  Licensor is the owner of certain real property (“Premises”), located in the County of Sacramento, State of
Catifornia, attached to this License as Exhibit A and incorporated herein by reference.

B. Licensor and Licensee have entered into a Solar Power Purchase Agreement dated on or about the Effective Date
(the “Agreement™) under which Licensee is selling energy generated by a photovoltaic electric generating system
(the “System™) to Licensor. The Agreement is for a term of twenty (20) years, beginning on the Effective Date and
ending on the twenty (20) year anniversary of the Commercial Operation Date with an option to extend the
Agreement for up to two (2) extended terms of five (5) years each. Pursuant to the Agreement, Licensor has granted
Licensee an irrevocable, non-exclusive license (“License”) over the Premises for the purposes and on the terms set
forth in the Agreement. :

Licensor and Licensee agree as follows:

1. Licensor hereby grants to Licensee the License over the Premises on and subject to the terms and conditions set
forth in the Agreement which is incorporated herein by reference.

2. The term of the License begins on the Effective Date and continues until one hundred and twenty (120) days after
the termination of the Agreement. : ' '

3. This Memorandum of License shall not be deemed to modify, alter or amend in any way the provisions of the
License or the Agreement. In the event of any conflict between the terms of the License and/or the Agreement and
this Memorandum, the terms of the License and/or the Agreement, as applicable, shall control.

The undersigned have executed this Memorandum of License as of the date first written above.

"LICENSOR ' ' LICENSEE
CITY OF SACRAMENTO - SOLARCITY CORPORATION
L y
By: i By: ; ﬁ}v ‘
Name: Name:” >~ D F i WHITE
Title: Title: Far2 g .
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State of )
)
County of )
On . , before me, _ . Notary Public, personally appeared ,

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument
and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

1 certify under PENALTY OF PERJURY under the laws of the State of | ' that the foregoing paragraph is true and
correct. * ’ ' :

WITNESS my hand and official seal.

Signature of the Notary Public

State of California

. County of San Mateo

N e N

- On : , before me, - , Notary Public, personally appeared . ,
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument
and acknowledged to me that he/she/they executed the same 'in his/her/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature of the Notary Public

Yolar Power Purchase Agreement {Commercial California) 20110209 (CE)} 27-0f 157
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Exhibit A
To Memorandum of License

Legal Description of Premises

That certain real property located in the County of Sacramento, State of California described as follows:

- A PARCEL OF LAND LOCATED IN THE STATE OF CALIFORNIA, COUNTY OF SACRAMENTO, WITH A SITUS ADDRESS OF 5730 24TH 8T,
SACRAMENTO, CA 95832-3604 CURRENTLY OWNED BY CITY OF SACRAMENTO HAVING A TAX ASSESSOR NUMBER OF (35-0010-048-0000 AND
BEING THE SAME PROPERTY MORE FULLY DESCRIBED AS POR OF THE CITY OF SACRAMENTO DES AS: BEG AT A PT ON THE N-8 1/4 SEC LN OF
SEC 25, TSN, R4E, MDB&M, LOC $)505'00W 245.01 FT FR THE SE COR GF TERRA BONITA VISTAUNIT NO 2, THFR SD POB ELY 1,420 FT M/L TO
INTERSECTION OF THE W LN OF NORMAN WAY WITHTHE § LN OF 34TH AVE;, TH ALG SD S LN E'LY 1,252 9 FT TO THE W LN OF 24TH 8T; TH
ALG SD'LN § 1,209.06 FT; TH W'LY 1,240 FT M/L TO THE ELY LN OF SACRAMENTO EXECUTIVE AIRPORT, TH ALG $D LN DUE N 304 20 FT; TH
N29%23'17E 1,076.05 FT; TH ALG THE N'LY LN OF 8D AIRPORT S89%42'15W 330.02"; TH 500%05'00W 30'; TH $89%42'15W 1,611,51 FT TO SDN-S 1/4
SEC LN; TH ALG SD LN N00%05'00E 200 FT M/L TO THE POB. CONTG 4125 N AC M/L :

Solar Power Purchase Apreement {Commercial California) 20110209 {CE) 78 . f 15'7
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Solar Power Purchase Agreement (Commercial California) 20110209 (CE)

Solar Power Purchase Agreement General Terms and Conditions

Definitions and Interpretation: Unless otherwise defined or required by the context in which any term appears: (a) the
singular includes the plural and vice versa; (b) the words “herein,” “hereof” and “hercunder” refer to this Agrecment as a
whole and not to any particular section or subsection of this Agreement; (c) references to any agreement, document or
instrument mean such agreement; document or instrument as amended, modified, supplemented or replaced from time to
time; and (d) the words “include,” “includes” and “including” mean include, includes and including “without limitation.”

The captions or headings in this Agreement are strictly for convenience and shall not be considered in interpreting this

Agreement.

Purchase and Sale of Electricity. Purchaser shall purchase from Seller, and Seller shall sell to Purchaser, all of the electric
energy generated by the System during the Initial Term and any Additional Term (as defined in Exhibit 1. and collectively
the “Term”). Electric energy generated by the System will be delivered to Purchaser at the delivery point identified on
Exhibit 3 (the “Delivery Point”). Purchaser shall take title to the electric energy generated by the System at the Delivery
Point, and risk of loss will pass from Seller to Purchaser at the Delivery Point. Purchaser may purchase electric energy for
the Facility from other sources if the Purchaser's electric requirements at the Facility exceed the output of the System.

Term and Termination.

a. Initial Term. The initial term (“Initial Term™) of this Agreement shall commence on the Commercial Operation
Date (as defined below) and continue for the length of time specified in Exhibit 1, unless earlier terminated as
provided for in this Agreement. The “Commercial Operation Date” is the date Seller gives Purchaser written

notice that the System is mechanically complete and capable of providing electric energy to the Delivery Point..

Upon Purchaser’s request, Seller will give Purchaser copies of certificates of completion or similar documentation
from Seller’s contractor and the interconnection or similar agreement with SMUD. This Agreement is effective as
of the Effective Date and Purchaser’s failure to enable Seller to provide the electric energy by preventing it from
installing the System or otherwise not performing shall not excuse Purchaser’s obligations to make payments that
otherwise would have been due under this Agreement. Additional Terms. If Purchaser has not exercised its option
to purchase the System by the end of the Initial Term, either Party may. give the other Party written notice of its
desire to extend this Agreement on the terms and conditions set forth herein for the number and length of additional
periods specified in Exhibit 1 {each an “Additional Term”}, Such notice shall be given, if at all, not more than one
hundred twenty (120) and not less than sixty (60) days before the last day of the Initial Term or the then current
Additional Term, as applicable. The Party receiving the notice requesting an Additional Term shall respond
positively or negatively to that request in writing within thirty (30) days after receipt of the request. Failure to
respond within such thirty (30) day period shall be deemed a rejection of the offer for an Additional Term. If both
Parties agree to an Additional Term, the Additional Term shall begin immediately upon the conclusion of the Initial
Term or the then current term on the same terms and conditions as set forth in this Agreement. If the Party receiving
the request for an Additional Term Tejects or is deemed to reject the first Party’s offer, this Agreement shall
terminate at the end of the Initial Term (if the same has not been extended) or the then current Additional Term.

Billing and Pavment.

a. Monthly Charges. Purchaser shall pay Seller monthly for the electric energy generated by the System and
' delivered to the Delivery Point at the $/kWh rate shown in Exhibit 1 (the “Contract Price”). The monthly payment
for such energy will be equal to the applicable $/kWh rate multiplied by the number of kWh of energy generated
during the applicable month, as measured by the System meter.

b, Monthly Invoices. Seller shall invoice Purchaser monthly, either manually or through ACH. Such monthly
invoices shall state (i) the amount of electric energy produced by the System and delivered to the Delivery Point, (ii)

the rates applicable to, and charges incurred by, Purchaser under this Agreement and (iii) the total amount due from

Purchaser.

c. Taxes. Purchaser shall either pay or reimburse Seller for any and all taxes assessed on the generation, sale, delivery
. or consumption of electric energy produced by the Systemn or the interconnection of the System to SMUD’s electric
distribution system, including property taxes on the’ System; provided, however. Purchaser will not be required to

pay or reimburse Seller for any taxes during periods when Seller fails to deliver electric energy to Purchaser for

reasons other than Force Majeure. For purposes of this Section 4(d), “Taxes” means any federal, state and local ad
valorem, property, occupation, generation, privilege, sales, use, consumption, excise, transaction, and other taxes,
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regulatory fees, surcharges or other similar charges, but shall not include any income taxes or similar taxes imposed
on Seller’s revenues due to the sale of energy under this Agreement, which shall be Seller’s responsibility.

d. Payment Terms. All amounts due under this Agreement shall be due and payable net thirty (30) days from receipt
of invoice. Any undisputed portion of the invoice amount not paid within the thirty (30) day period shall accrue
interest as permitted under Civil Code section 3289.

5. Environmental Attributes and Envirbnmental Incentives.

Unless otherwise specified on Exhibit 1, Seller is the owner of all Environmental Attributes and Environmental [ncentives
and is entitled to the benefit of all Tax Credits, and Purchaser’s purchase of electricity under this Agreement does not include
Environmental Attributes, Environmental Incentives or the right to Tax Credits or any other aftributes of ownership and
operation of the System, all of which shall be retained by Seller. Purchaser shall cooperate with Seller in obtaining, securing
and transferring all Environmental Aftributes and Environmental Incentives and the benefit of all Tax Credits, including by
using the electric energy generated by the System in a manner necessary to qualify for such available Environmental
Attributes, Environmental Incentives and Tax Credits. Purchaser shall not be obligated to incur any out—oi—pocket costs or
expenses in connection with such actions unless reimbursed by Seller. 1f any Environmental Incentives are paid directly to
Purchaser, Purchaser shall immediately pay such amounts over to Seller. To avoid any conflicts with fair trade rules
regarding claims of solar or renewable energy use, Purchaser, if engaged in commerce and/or trade, shall submit to Seller for
approval any press releases regarding Purchaser’s use of sofar .or renewable energy and shall not submit for publication any
such releases without the written approval of Seller.” Approval shall not be unreasonably withheld, and Seller’s review and
approval shall be made in a timely manner to permit Purchaser’s timely publication.

“Environmental Attributes” means any and all credits, benefits, emissions reductions, offsets, and allowances, howsoever
entitled, attributable to the System, the production of electrical energy from the System and its displacement of conventional
energy generation, including (1) any avoided emissions of pollutants to the air, soil or water such as sulfur oxides (SOx),
nitrogen oxides {NOx), carbon monoxide (CO} and other pollutanis; (2) any avoided emissions of carbon dioxide (CO2),
methane (CH4), nitrous oxide, hydrofluorccarbons, perfluorocarbons, sulfur hexafluoride and other greenhouse gases
{GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate Change, or otherwise by law,
to contribute to the actual or potential threat of altering the Earth’s climate by trapping heat in the atmosphere; and (3) the
reporting rights related to these avoided emissions, such as Green Tag Reporting Rights and Renewable Energy Credits.
Green Tag Reporting Rights are the right of a party to report the ownership of accumulated Green Tags in compliance with
federal or state law, if applicable, and to a federal or state agency or any other party, and include Green Tag Reporting Rights
accruing under Section 1605(b) of The Energy Policy Act of 1992 and any present or future federal, state, or local law,
regulation or bill, and international or foreign emissions trading program. Environmental Attributes do not include
Environmental Incentives and Tax Credits. Seller shall file all tax returns in a manner consistent with this Section 5.
Without limiting the generality of the foregoing, Environmental Aftributes include carbon trading credits, renewable energy
credits or certificates, emissions reduction credits, investment credits, emissions allowances, green tags, tradeable renewable
credits and Green-e® products.

“Environmental Incentives” means any and credits, rebates, subsidies, payments or other incentives that relate to self—
generation of electricity, the use of technology incorporated into the System, environmental benefits of using the System, or
other similar programs available from . SMUD, any other regulated entity, the manufacturer of any part of the System or any
Governmental Authority.

“Governmental Authority” means any national, state or local government (whether domestic or foreign), any political
subdivision thereof or any other governmental, quasi-governmental, judicial, public or statutory instrumentality, authority,
body, agency, bureau or entity (including the Federal Energy Regulatory Commission or the California Public Utllmes
Commission), or any arbitrator with authority to bind a party at law.

“Tax Credits” means any and all (i) investment tax credits, (ii) production tax credits and (iii) similar tax credits or grants
under federal, state or.local law relating to the construction, ownership or production of energy from the System.

6. Conditions to Obligations.

a. Conditions to Seller’s Obligations.

Seller’s obligations under this Agreement are conditioned on the completion of the followmg condmons to Seller’s
_reasonable satisfaction on or before the Condition Satisfaction Date:
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i. Completion of a physical inspection of the Facility and the property upon which the Facility is located (the
“Premises”) including, if applicable, geotechnical work, and real estate due diligence to confirm the
suitability of the Facility and the Premises for the System;

i Approval of (A) this Agreement and (B) the Construction Agreement (if any) for the System by Seller’s
Financing Partics. “Construction Agreement” as used in this subsection means an agreement between
SolarCity and a subcontractor to install the System;

i, Confirmation that Seller wikl obtain all applicable SMUD PBI incentives;

iv. - Confirmation that Seller will obtain all applicable Environmental lncentives (including SMUD PBI
incentives) and Tax Credits;

v, Receipt of all necessary zoning, land use and building permits;

vi. Execution of all necessary agreements with SMUD for interconnection of the System to SMUD's electric
distribution system; and

Prior to Seller commencihg construction and installation of the System, Purchaser shall give Seller proof of self insurance for
all insurance required to be maintained by Purchaser under this Agreement

b. Conditions to Purchaser’s Obligations.

i. Purchaser’s obligations under this Agreement are conditioned on the occurrence of the Commercial
Operation Date for the System on or before the Outside Commercial Operation Date (See Exhibit 1).

c. Failure of Conditions.

If any of the conditions listed in subsections a or b above are not satisfied by the applicable dates specified in those
subsections, the Parties will attempt in good faith to negotiate new dates for the satisfaction of the failed conditions. If the .
parties are unable to negotiate new dates then the Party that has not failed to meet an obligation may terminate this
Agreement upon ten (10) days written notice to the other Party without liability for costs or damages or triggering a default
under this Agreement. '

Seller’s Rights and Obligations.

a. Permits and Approvals. Seller, consistent with applicable laws, shall use commercially reasonable efforts to
obtain, at its sole cost and expense: '

i. any zoning, land use and building permits required to construct, install and operate the System; and

ii. any agreements and approvals from SMUD necessary in order to interconnect the System to SMUD’s
electric distribution system.

" Purchaser, consistent Wlth applicable laws, shall cooperate with Seller s reasonable efforts to obtain such
agreements, permits and approvals

b. Standard System Repair and Maintenance. Seller shall construct and install the System at the Facility. During
the Term, Seller will operate and perform all routine and emergency repairs to, and maintenance of, the System at its
sole cost and expense, except for any repairs or maintenance resulting from Purchaser’s negligence, willful
misconduct or breach of this Agreement or the Site Lease (if applicable). Seller shall not be responsible for any.
work done by others on any part of the System unless Seller authorizes that work in advance in writing. Seller shall
not be responsible for any loss, damage, cost or expense arising out of or resulting from improper environmental
controls or improper operation or maintenance of the System by anyone other than Seller or Seller’s contractors. If
the System requires repairs for which Seller is not responsible, Purchaser shall pay Seller for diagnosing and
correcting the problem at Seller or Seller’s contractors’ then current reasonable rates. Seller shall provide Purchaser
with reasonable notice prior to accessing the Facility to make standard repairs.

c. Non-Standard System Repair and Maintenance. If Seller incurs unexpected costs to maintain the System dueto .
conditions at the Facility that impair the functioning of the System and these conditions were: caused by the
Purchaser or the Purchaser knew or should have known of these conditions; and the Purchaser failed to remedy these
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conditions or inform the Seller of these conditions prior to entering into this Agreement, the pricing, schedule and
other terms of this Agreement will be equitably-adjusted to compensate for any worlk in excess of normally expected
work required to bé performed by Seller. In such event, the Parties will negotiate such equitable adjustment in good
faith. '

Breakdown Notice. Seller shall notify Purchaser within twenty-four (24) hours following Seller’s discovery of (i)

any material malfunction in the operation of the System or (ii) an interruption in the supply of electrical energy from
the System. Purchaser and Seller shall each designate personnel and establish procedures such that each Party may
provide nolice of such conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day,
including weekends and holidays. Purchaser shall notify Seller immediately upen the discovery of an emergency
condition affecting the System. :

Suspension. Notwithstanding anything to the contrary herein, Seller shall be entitled to suspend delivery of
electricity from the System to the Delivery Point for the purpose of maintaining and repairing the System and such
suspension of service shall not constitute a breach of this Agreement: provided, that Seller shall use commercially
reasonable efforts to minimize any interruption in service to the Purchaser. A suspension of delivery of eleciricity
under this provision shall not extend the term of the Agreement.

Use of Contractors and Subcontractors. Seller shall be permiited to use contractors and subcontractors to perform
its obligations under this Agreement. However, Seller shall contintie io be responsible for the quality of the work
performed by its contractors and subcontractors. If a list of pre-approved contractors and subcontractors is desired,
such list shall be scheduled on an appendix to this Exhibit. All contractors and subcontractors, other than those that
may be scheduled on an appendix to this Exhibit, shall be subject to Purchaser’s prior written consent, not to be
unreasonably withheld.

Liens and Payment of Contractors and Suppliers. Seller shall pay when due all valid charges from all
contractors, subcontractors and suppliers supplying goods or services to Seller under this Agreement and shall keep
the Facility free and clear of any liens related to such charges. Seller shall indemnify Purchaser for all claims, losses,
damages, liabilities and expenses resulting from any liens filed against the Facility or the Prerises in connection
with such charges; provided, however, that Seller shall have the right to contest any such lien, so long as it provides

a statutory bond or other reasonable assurances of payment that either remove such lien from title to the Facility and |

the Premises or that assure that any adverse-judgment with respect to such lien will be paid without affecting title to
the Facility and the Premises. .

Unless otherwise provided in this agreement, Seller shall not directly or indirectly cause, create, ifcur, assume or
allow to exisi any mortgage, pledge, lien, charge, security interest, encumbrance or other claim of any nature on or
with respect to the System or any interest therein. Seller shall immediately notify Purchaser in writing of the
existence of any such mortgage, pledge, lien, charge, security interest, encumbrance or cther claim, shall promptly
cause the same to be discharged and released of record without cost to Purchaser, and shall indemnify Purchaser
against all costs and expenses (inchiding reasonable attorneys” fees) incurred in discharging and releasing any such
mortgage, pledge, lien, charge, security interest, encumbrance or other claim.,

No Warranty. NO WARRANTY OR REMEDY, WHETHER STATUTORY, WRITTEN, ORAL, EXPRESS OR
TMPLIED, INCLUDING WITHOUT LIMITATION WARRANTIES OF MERCHANTABILITY AND FITNESS
FOR A PARTICULAR PURPOSE, OR WARRANTIES ARISING FROM COURSE OF DEALING OR USAGE
OF TRADE SHALL APPLY. The remedies set forth in this Agreement shall be Purchaser’s sole and exclusive
remedies for any claim or liability arising out of or in connection with this Agreement, whether arising in contract,
tort {including negligence), strict liability or otherwise. The Limited Warranty SelarCity will provide Purchaser
with.is a separate contract from this Agreement No rights provided to Purchaser by the Limited Warranty may be
asserted under this Agreement. No warranty is made in this Agreement. Therefore, any warranty claim must be
made independently of this Agreement and w111 not affec‘[ Purchaser’s obligations under this Agreement.

8. Purchaser’s Rights and Obligations.

a.

Solar Power Purchase Agreeme_nt (Commercial Californig) 20110206 (CE)

Facility Access Rights. Purchaser grants to Seller and to Seller’s agents, employees and contractors an irrevocable
non-exclusive license running with the Premises (the “License™) for access to, on, over, under and across the
Premises as more particularly described in Exhibit A to Exhibit 3 (the “License Area™) for the purposes of (a)
installing, constructing, operating, owning, maintaining, accessing, removing and replacing the System; (b)
performing all of Seller’s obligations and enforcing all of Seller’s rights set forth in this Agreement; and (c)
insialling, using and maintaining electric lines and equipment, including inveriers and meters, necessary to
interconnect the System to Purchaser’s electric system at the Facility and/or to SMUID’s electric distribution system
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or that otherwise may from time to time be useful or necessary in connection with.the construction, installation,
operation, maintenance or repair of the System. Seller shall notify Purchaser prior to entering the Facility except in
situations where there is imminent risk of damage to persons ot property. Purchaser shall provide Seller access
during normal business hours, excluding weekends and holidays and during emergency situations when it is
reasonable to enter the premises, for the purposes and on the terms set forth in the Agreement. Seller will provide
twenty-four (24) hour notice or as much time as is reasonably possible to Purchaser in the event that it needs to
access the System during excluded periods.. The term of the License shall continue until the date that is one
hundred and twenty (120) days following the date of expiration or termination of this Agreement (the “License
Term™). .During the License Term, Purchaser shall ensure that Seller’s rights under the License and Seller’s access
to the License Area are preserved and protected and shall not interfere with or permit any third parties to interfere
with such rights or access. The grant of the License shall survive termination of this agreement by either Party.
Purchaser agrees that Seller may record a memorandum of license in substantiaily the same form attached hereto as

‘Exhibit 3 in the land records respecting the License.

OSHA Compliance. Both parties shall ensure that all Occupational Safety and Health Act (OSHA) requirements
and other similar applicable safety laws or codes are adhered to in their performance under this Agreement. '

Maintenance of Facility. Purchaser shall, at its sole cost and expense, maintain the Facility in good condition and
repair. Purchaser will ensure that the Facility remains interconnected to the local utility (SMUD}) gtid at all times
and will not permit cessation of electric service to'the Facility from the local utility (SMUD). Purchiser is fully
responsible for the maintenance and repair of the Facility’s electrical system and of all of Purchaser’s equipment that
utilizes the System’s outputs. Purchaser shall properly maintain in full working order all of Purchaser’s electric
supply or generation equipment that Purchaser may shut down while utilizing the System. Purchaser shall promptly
notify Seller of any matters of which it is aware pertaining to any damage to or loss of use of the Sysiem or that
could reasonably be expected to adversely affect the System. '

No Alteration of Facility, Purchaser shall not make any alterations or repairs to the Facility which may adversely
affect the operation and maintenance of the System without Seller’s prior written consent. If Purchaser wishes to
make such alterations or repairs, Purchaser shall give prior written notice to Seller, seiting forth the work to be
undertaken (except for emergency repairs, for which notice may be given by telephone), and give Seller the
opportunity to advise Purchaser in making such alterations or repairs in a manner that avoids damage to the System.
Purchaser shall be responsible for all damage to the System caused by Purchaser ot its contractors, excluding

‘damages resulting from alterations or repairs performed at the Seller’s written direction. = To the extent that

temporary disconnection or removal of the System is necessary to perform such alterations or repairs, such work and
any replacement of the System after completion of Purchaser’s alterations and repairs, shall be done by Seller or its
contractors at Purchaser’s cost. All of Purchaser’s alterations and repairs will be done in a good and workmanlike
manner and in compliance with all applicable laws, codes and permits. ' ' '

" Quiages. Purchaser shall be permitted to be off line for two (2) full twenty-four (24) hour days (each, a

“Scheduled Outage”) per calendar year during the Tetm, during which days Purchaser shall not be obligated to
accept or pay for electricity from the System; provided, however, that Purchaser must notity Seiler in writing of

~ each such Scheduled Outage at least forty-eight (48) hours in advance of the commencement of a Scheduled Outage.

In the event that Scheduled Outages exceed two (2) days per calendar year or there are unscheduled outages, in each
case for a reason other than a Force Majeure event, Seller shall reasonably estimate the amount of electricity that
would have been delivered to Purchaser during such excess Scheduled Outages or unscheduted outages and shall
invoice Purchaser for such amount in accordance with Section 4. ’ '

Liens. Purchaser shall not directly or indirectly cause, create, incur, assume or allow to exist any mortgage, pledge,
lien, charge, security interest, encumbrance or other claim of any nature on or with respect to the System or any
interest therein, Purchaser shall immediately notify Seller in writing of the existence of any such mortgage, pledge,
lien, charge, security interest, encumbrance or other c¢laim, shall promptly cause the same to be discharged and

“released of record without cost to Seller, and shall indemnify Seller against all costs and expenses (including -
reasonable attorneys’ fees) incurred in discharging and releasing any such mortgage, pledge, lien, charge, security

interest, encumbrance or other claim.

Security. Purchaser shall be responsible for maintaining the physical security of the Facility and the System.
Purchaser will not conduct activities on, in or about the Lieense—Area—oz the Facility that have a reasonable
likelihood of causing damage, impairment or otherwise adversely affecting the System.

Insolation. Purchaser understands that unobstructed access to sunlight {“Ensolation™) is essential 1o Seller’s
performance of its obligations and a material term of this Agreement. Purchaser shall not in any way cause and,
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where possible, shall not in any way permit any interference with the System’s Insolation. 1f Purchaser becomes
aware of any activity or condition that could diminish the Insolation of the System, Purchaser shall notify Seller
immediately and shall cooperate with Seller in preserving the System’s existing Insolation levels. The Parties agree
that reducing Insolation would irreparably injure Seller, that such injury may not be adequately compensated by an

award of money damages, and that Seller is entitled to seek specific enforcement of this Section 8(h) against
Purchaser. '

i Data Line. Purchaser shall provide Sefler a high speed internet data line during the Term to enable Seller to record
the electric enetgy generated by the System. 1f Purchaser fails to provide such high speed internet data line, or if
such line ceases to function and is not repaired, Seller may reasonably estimate the amount of electric energy that
was generated and invoice Purchaser for such amount in accordance with Section 4.

i Breakdown Notice. Purchaser shall notify Seller within twenty-four (24) hours following the discovery by it of (A)
any material matfunction in the operation of the System; or (B} any occurrences that could reasonably be expected
to adversely affect the System. Purchaser shall notify Seller immediately upon (A} an interruption in the supply of
electrical energy from the System; or (B) the discovery of an emergency condition respecting the System. Purchaser
and Seller shall each designate personne! and establish procedures such that each Party may provide notice of such
conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day, including weekends and
holidays. : :

Change in Law,

“Change in Law™ means (i) the enactment, adoption, promulgation, modification or repeal after the Etfective Date of any
applicable law or regulation; (ii) the imposition of any material conditions on the issuance or renewal of any applicable
permit after the Effective Date of this Agreement (notwithstanding the general requirements contained in any applicable
Permit at the time of application or issue to comply with future laws, ordinances, codes, tules, regulations or similar
legislation), or (iii) a change in any SMUD rate schedule or tariff approved by any Governmenial Authority which in the case
of any of (i), (ify or (iii), establishes requirements affecting owning, supplying, constructing, installing, operating or
maintaining the System, or other performance of the Seller’s obligations hereunder and which has a material adverse effect
on the cost to Seller of performing such obligations; provided, that a change in federal, state, county or any other tax law after
the Effective Date of this Agreement shall not be a-Change in Law pursuant to this Agreement. '

If any Change in Law occurs that has a material adverse effect on the cost to Seller of performing its obligations under this
Agreement, then the Parties shall, within thirty (30) days following receipt by Purchaser from Seller of notice of such Change
in Law, meet and attempt in good faith to negotiate amendments to this Agreement as are reasonably necessary to preserve
the economic value of this Agreement to both Parties. If the Parties are unable to agree upon such amendments within such
thirty (30) day period, then Seller shall have the right to terminate this Agreement without further liability to either Party
except with respect to payment of amounis accrued prior to termination. '

Relocation of System,

If Purchaser ceases to conduct business operations at and/or vacates the Facility or is prevented from operating the System at
the Facility prior to the expiration of the Term, Purchaser shall bave the option to provide Seller with a mutually agreeable
substitute premises located within SMUD as the terminated System or in a location with similar Utility rates and Insolation. .
Purchaser shall provide written notice at least sixty (60) days but not more than one hundred eighty {180) days prior to the
date that it wants to make this substitution. In connection with such substitution, Purchaser shall execute an-amended
agreement that shall have alt of the same terms as this Agreement except for the (i) Effective Date; (ii) License, which will be
amended to grant rights in the real property where the System relocated to; and (iii) Term, which will be the remainder of the
Term of this Agreement and such amended agreement shall be deemed to be a continuation of this Agreement without
termination. Purchaser shall also provide any new Purchaser, owner, lessor or mortgagee consents or releases required by
Seller or Seller’s Financing Parties in connection with the substitute facility. - Purchaser shall pay all costs associated with
relocation of the System, including all costs and expenses incurred by or on behalf of Seller in connection with removal of
the System from the Facility and installation and testing of the System at the substitute facility and all applicable
interconnection fees and expenses at the substitute facility, as well as costs of new title search and other out-of-pocket
expenses connected to preserving and refiling the security interests of Seller’s Financing Parties in the System. Seller shall
remove the System from the vacated Facility prior to the termination of Purchaser’s ownership, lease or other rights to use
such Facility. Seller will not be required to restore the Facility to its prior condition but shall promptly pay Purchaser for any
damage caused by Seller during removal of the System, but not for normal wear and tear. [f the substitute facility has inferior
Insolation as compared to the original Facility, Seller shall have the right to make an adjustment to Exhibit 1 such that
Purchaser’s payments to Seller arc the same as if the System were located at the original Facility. 1f Purchaser is unable to
provide such substitute facility and to relocate the System as provided, any early termination will be treated as a default by
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Purchaser.

Removal of System at Expiration.

Upon the expiration or earlier termination of this Agreement (provided Purchaser does not exercise its purchase option},
Seller shall, at its expense, remove all of its tangible property comprising the System from the Facility on a mutually
convenient-date, but in no event later than ninety (90) days after the expiration of the Term. Excluding ordinary wear and
tear, the Facility shall be returned to its original condition including the removal of System mounting pads or other support

structures. In no case shall Seller’s removal of the System afffect the integrity of Purchaser’s roof, which shall be as leak

proof as it was prior to removal of the System and shall be flashed and/or patched to existing roof specifications. Seller shall
leave the Facility in neat and clean order. If Seller fails to remove or commence substantial efforts to rfemove the System by
such agreed upon date, Purchaser shall have the right, at its option, to remove the System to a public warehouse and restore
the Facility to its original condition (other than ordinary wear and tear) at Seller’s cost. Purchaser shall provide sufficient
space for the temporary storage and staging of tools, materials and equipment and for the parking of construction crew

. vehicles and temporary construction trailers and facilities reasonably necessary during System removal.

Measurement.

Electricity delivered to the Facility shall be measured by the SolarGuard monitoring system installed and maintained by
Seller as part of the System.

Default, Remedies and Damages.

a. Default. Any Party that fails to perform its responsibilities as listed below or experiences any of the circumstances
listed below shall be deemed a “Defaulting Party” and each event of default shall be a “Default Event™:

(H failure of a Party to péy any amount due and payable under this Agr‘eement,‘other than an amount
‘ that is subject to a good faith dispute, within ten (10) days following receipt of written notice from
the other Party (the “Non-Defaulting Party™) of such failure to pay (“Payment Default™);

(2) failure of a Party to substantially perform any other material obligation under this Agreement
within thirty (30) days following receipt of written notice from the Non-Defaulting Party
demanding such cure; provided, that such thirty (30) day cure period shall be extended (but not
beyond ninety (90) days) if and to the extent reasonably necessary to cure the Default Event, if (i)
the Defaulting Party initiates such cure with the thirty (30) day period and continues such cure to
completion and (ii} there is no material adverse affect on the Non-Defaulting Party resulting from
the failure to cure the Default Event; '

(3 if any representation or warranty of a Party proves at any time to have been incorrect in any
_ material respect when made and is material to the fransactions contemplated hereby, if the effect
of such incorrectness is not cured within thirty (30) days following receipt of written notice from

the Non-Defaulting Party demanding such cure; :

“4) Purchaser loses its rights to occupy and enjoy the Premises;

(5) a Party, or iis guarantor, becomes insolvent or is a party to a bankruptcy, reorganization,
insolvency, liquidation, receivership, dissclution, winding-up or relief of debtors, or any general
assignment for the benefit of creditors or other similar arrangement or any event occurs or
proceedings are taken in any jurisdiction with respect to the Party which has a similar effect; or

(6) Purchaser prevents Seller from installing the System. or otherwise failing to perform in a way that
prevents the delivery of electric energy from the System. Such Default Event shail not excuse
Purchaser’s obligations to make payments that otherwise would have been due under this
Agreement.

b. Remedies.

(1) Remedies for Payment Default. If a Payment Default occurs, the Non-Defaulting Party may
suspend performance of its obligations under this Agreement. Further, the Non-Defauiting Party
may pursue any remedy under this Agreement, at law or in equity, including an action for damages
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(3)

and termination of this Agreement, upon five (5) days prior written notice to the Defaulting Party
following the Payment Default.

Remedies for Other Defaults. On the occurrence of a Default Event other than a Payment Default,
the Non-Defaulting Party may pursue any remedy under this Agreement, at law or in equity,
including an action for damages and termination of this Agreement or suspension of performance
of its obligations under this Agreement, upon five (5) days prior written notice to the Defaulting
Party following the occurrence of the Default Event. Nothing herein shall limit either Party’s right
to collect damages upon the occurrence of a breach or a default by the other Party that does not
become a Default Event. If Purchaser terminates ihis contract without cause prior to System
Installation, Purchaser shall pay Seller for all reasonable costs incurred to date. This shall be
Sellet’s sole remedy against Purchaser in the event of default prior to System Installation.

Damages Upon Termination by Default. Upon a termination of this Agreement by the Non-
Defaulting Party as a result of a Default Event by the Defaulting Party, the Defaulting Party shall
pay a Termination Payment to the Non-Defaulting Party determined as follows (the “Termination
Payment™): :

A, Purchaser. If Purchaser is the Defaulting Party and Seller terminates this Agreement, the
Termination Paymient to Seller shall be equal to the sum of (i) the termination value set
forth in Exhibit 1 {the “Termination Value”) for such Contract Year, (ii) commercially
reasonable removal costs as provided in Section 13(b)(2)(C) and (iii) any and all other
amounts previously accrued under this Agreement and then owed by Purchaser to Seller.
The Parties agree that actual damages to Seller in the event this Agreement terminates

prior to the expiration of the Term as the result of an Default Event by Purchaser would '

be difficult to ascertain, and the applicable Termination Value set forth in Exhibit 1 is a
reasonable approximation of the damages suffered by Seller as a result of early
termination of this Agreement. The Termination Payment shall not be less than zero.

B. Seller. If Seller is the Defaulting Party and Purchaser terminates this Agreement, the

‘ Termination Payment to Purchaser shall be equal to the sum of (i) the present value
(using a discount rate of 9.5%) of the excess, if any, of the reasonably expected cost of
electric energy from SMUD over the Contract Price for the reasonably expected
production of the System for the remainder of the Initial Term or the then current
Additional Term, as.applicable; (i) all costs reasonably incurred by Purchaser in re-
converting its electric supply to service from SMUD; (iii) any removal costs incurred by
Purchaser, and (iv) any and all other amounts previcusly accrued under this Agreement
and then owed by Seller to Purchaser. The Termination Payment shall not be less than
ZRro.

C. Obligations Following Termination. If a Non-Defaulting Party terminates this
Agreement pursuant to this Section 13(b), then following such termination, Seller shall,
at the sole cost and expense of the Defaulting Party, remove the equipment (except for
mounting pads and support structures) constituting the System. The Non-Defaulting
Party shall take all commercially reasonable efforts to m1t1gate its damages as the result
of a Default Event.

14. Representations and Warranties.

a. General Representations and Warranties, Each Pérty represents and warrants to the other the following:

(n

(2)

Solar Power Purchase Agreement {Commmercial California) 20110209 (CE)

Such Party is duly organized, validly existing and in good standing under the laws of the
jurisdiction of its formation; the execution, delivery and performance by such Party of this
Agreement have been duly authorized by all necessary corporate, partnership or limited liability
company action, as applicable, and do not and shall not violate any law; and this Agreement is
valid obligation of such Party, enforceable against such Party in accordance with its terms (except
as may be limited by applicable bankruptey, insolvency, reorganization, moratorium and other
similar laws now or hereafter in effect refating to creditors’ rights generally). '

© Such Party has obtained all licenses, authorlzatlons, consents and approvals required by any

Governmental Authority or other third party and necessary for such Party to own its assets, carry
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. on its business and to execute and deliver this Agreement; and such Party is in compliance with all
laws that relate to this Agreement in all material respects.

b. Purchaser’s Representations and Warranties. Purchaser represents and warrants to Seller the following:

(1) License. Purchaser has the full right, power and authority to grant the License contained in
Section 8(a). Such grant of the License does not violate any law, ordinance, rule or other.
governmental restriction applicable to Purchaser or the Facility and is not inconsistent with and
will not result in a breach or default under any agteement by which Purchaser is bound or that
affects the Facility.

(2) Other Agreements. Neither the execution and delivery of this Agreement by Purchaser nor the
performance by Purchaser of any of its obligations under this Agreement conflicts with or will
result in a breach or default under any agreement or obligation to which Purchaser isa party or by -
which Purchaser or the Facility is bound.

(3) Accuracy of Information. All information provided by Purchaser to Seller, as it pertains (o the
Facility’s physical configuration, Purchaser’s planned use of the Facility, and Purchaser’s
estimated electricity requirements, is accurate in all material respects.

(4 Purchaser Status. Purchaser is not a public utility or a public utility holding company and is not
subject to regulation as a public utility or a public utility holding company.

(3) No Pool Use. No electricity generated by the System will be used to heat a swimming pool.
(6) Oregon Only: The 'electricity generated by the System will be used solely for commercial and
business purposes. No portion of the electricity generated will be used for personal, family,

household or agricultural purposes.

15, System and Facility Damage and Insurance.

a. System and Féci}itv Damage.
(1) - Seller’s Obligations. If the System is damaged or destroyed other than by Purchaser’s gross

negligence or willful misconduct, Seller shall promptly repair and restore the System to its pre-
existing condition; provided, however, that if more than fifty percent (50%) of the System is
destroyed during the last five (5) years of the Initial Term or duting any Additional Term, Seller
shall not be required to restore the System, but may instead terminate this Agreement, unless
Purchaser agrees (i) to pay for the cost of such restoration of the System or (ii) to purchase the
System “AS-IS” at the greater of (A) then current fair market value of the System and (B) the sum
of the amounts described in Section 13.b{3)A)i) (using the date of purchase to determine the
appropriate Contract Year) and Section 13.b(3)A(iii).

(2)  Purchaser’s Obligations. If the Facility is damaged or destroyed by casualty of any kind or any
other occurrence other than Seller’s gross negligence or willful misconduct, such that the
operation of the System and/or Purchaser’s ability to accept the electric energy produced by the
System are materially impaired or prevented, Purchaser shall promptly repair and restore the
Facility to its pre-existing condition; provided, however, that if more than 50% of the Facility is
destroyed during the last five years of the Initial Term or during any Additional Term, Purchaser
may elect either (i) to restore the Facility or (if) to pay the Termination Value set forth in Exhibit
1 and all other costs previously accrued but unpaid under this Agreement and thercupon terminate
this Agreement.

b. Insurance Coveragk e. At all times during the Term, Scller and Purchaser shall maintain the following insurance:
i. Seller’s Insurance, Seller shall maintain (i) property insurance on the System for the replacement cost

thereof, (ii) comprehensive general liability insurance with coverage of at least $1,000,000 per occurrence
and $2,000,000 annual aggregate, (iii} employer’s liability insurance with coverage of at least $1,000,000
and (iv) worker’s compensation insurance as required by law. '
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ii. Purchaser’s Tnsurance. Seller acknowledges that Purchaser is a self-insured public entity. Within (30) days
after execution of this Agreement, Purchaser shall provide a letter of self-insurance stating that Purchaser’s
self-insurance program adequately protects against liabilities and claims arising out of the performance of
this agreement, ' '

Policy Provisions. Seller’s insurance policies provided hereunder shall (i) contain a provision whereby the insurer
agrees to give the party not providing the insurance thirty (30} days (ten (10) days in the event of non-payment of
premiums) written notice before the insurance is cancelled, terminated or materially altered, (ii) be written on an
occurrence basis, (iii) with respect to the liability insurance policies, include the other Party as an additional insured
as its interest may appear, (iv) include waivers of subrogation, (v) provide for primary coverage without right of
contribution from any insurance of the other Party, arid (vi) be maintained with companies either rated no less than
A- as to Policy Holder’s Rating in the current edition of Best’s Insurance Guide or otherwise reasonably acceptable
to the other party. ' :

Certificates. Within thirty (30) days after execution of this Agreement and upon the other Party’s request and
annually thereafier, Seller shall deliver the other Party certificates of insurance evidencing the above required
coverage. A Party’s receipt, review or acceptance of such certificate shall in no way limit or relieve the other Party
of the duties and responsibilities to maintain insurance as set forth in this Agreement.

Deductibles. Unless and to the extent that a claim is covered by an indemnity set forth in this Agreement, each
Party shall be responsible for the payment of its own deductibles:
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17.

Ownership; Option to Purchase.

a.

a.

Ownership_of System. Throughout the Term, Seller shall be the legal and beneficial owner of the System at all
times, including all Environmental Attributes, and the System shall remain the personal property of Seller and shall
not attach to or be deemed a part of, or fixture to, the Facility or the Premises. Each of the Seller and Purchaser
agree that the Seller is the tax owner of the System and all tax filings and reports will be filed in a manner consistent

~with this Agreement. The System shall at all times retain the legal status of personal property as defined under

Article 9 of the Uniform Commercial Code. Purchaser covenants that it will use commercially reasonable efforts to
place all parties having an interest in or a mortgage, pledge, lien, charge, security interest, encumbrance or other
claim of any nature on the Facility or the Premises on notice of the ownership of the System and the legal status or
classification of the System as personal property. [f there is any mortgage or fixture filing against the Premises
which could reasonably be construed as prospectively attaching to the System as a fixture of the Premises, Purchaser
shall provide a disclaimer or release from such lienholder. If Purchaser is the fee owner of the Premises, Purchaser
consents to the filing of a disclaimer of the System as a fixture of the Premises in the office where real estate records
are customarily filed in the jurisdiction where the Facility is located. [f Purchaser is not the fee owner, Purchaser
will obtain such consent from such owner. Purchaser agrees to deliver to Seller a non-disturbance agreement in a
form reasonably acceptable to Seller from the owner of the Facility (if the Facility is leased by Purchaser), any
mortgagee with a lien on the Premises, and other Persons holding a similar interest in the Premises.

Option to Purchase. Atthe end of the sixth (6th) and tenth (10th) Contract Years and at the end of the Initial Term
and each Additional Term, so long as Purchaser is not in default under this Agreement, Purchaser may purchase the
System from Seller on any such date for a purchase price equal to (i} with respect to an option exercised at the end
of the sixth (6th) or tenth (10th) Contract Years the greater of (A) the amount set forth at such time in the Purchase
Option Price schedule in Exhibit 1, and (B) the Fair Market Value of the System, and (ii) with respect to an option -
exercised at the end of the Term or an Additional Term, the Fair Market Value of the System. The “Fair Market
Value” of the System shall be determined by mutual agreement of Purchaser and Seller; provided, however, if
Purchaser and Seller cannot agree to a Fair Market Value within thirty (30) days after Purchaser has exercised its
option, the Parties shall select a nationally recognized independent appraiser with experience and expertise in the
solar photovoltaic industry to determine the Fair Market Value of the System. Such appraiser shall act reasonably
and in good faith to determine the Fair Market Value of the System on an instalied basis and shall set forth such
determination in a written opinion delivered to the Parties. The valuation made by the appraiser shall be binding
upon the Parties in the absence of grounds for vacation of an arbitration award under Code of Civil Procedure
section 1286.2. The costs. of the appraisal shall be borne by the Parties equally. Purchaser must provide a
notification to Seller of its intent to purchase at least ninety (90} days and not more than one hundred eighty (180)
days prior to the end of the applicable Coniract Year or the Initial Term or Additional Term, as applicable, and the -
purchase shall be complete prior to the end of the applicable Contract Year or the Initial Term or Additional Term, .
as applicable. Upon purchase of the System, Purchaser will assume complete responsibility for the operation and
maintenance of the System and liability for the performance of the System, and Seller shall have no further liabilities
or obligations hereunder.

~ Indemnification and Limitations of Liability.

General. Each Party (the “Indemnifying Party”) shall defend, indemnify and hold harmless the other Party and.the
directors, officers, shareholders, partners, members, agenis and employees of such other Party, and the respective
affiliates of each thereof (collectively, the “Indemnified Parties”), from and against all loss, damage, expense,
liability and other claims, including court costs and reasonable atiorneys’ fees (collectively, “Liabilities”) resulting
from any third party actions relating to the breach of any representation or warranty set forth in Section 14 and from
injury to or death of persons, and damage to or loss of property to the extent caused by or arising out of the negligent
acts or omissions of, or the willful misconduct of, the Indemnifying Party (or its contractors, agents or employees) in
connection with this Agresment; provided, however, that nothing herein shall require the Indemmifying Party to
indemnify the Indemnified Party for any Liabilities to the extent caused by or arising out of the negligent acts or
omissions of, or the willful misconduct of, the Indemnified Party. This Section 17(a) however, shall not apply to.
liability arising from any form of hazardous substances or other environmental contamination, such matters being
addressed exclusively by Section 17(c). ‘ '

Notice and Participation in Third Party Claims. The Indemnified Party shall give the Indemnifying Party written
notice with respect to any Liability asserted by a third party {(a “Claim”), as soon as possible upon the receipt of
information of any possible Claim or of the commencement of such Claim. The Indemnifying Party may assume the
defense of any Claim, at its sole cost and expense, with counsel designated by the Indemnifying Party, to include the
City Attorney’s Office in the event the Purchaser is the Indemnifying Party, and reasonably satisfactory to the .
Indemnified Party. The Indemnified Party may, however, select separate counse! if both Parties are defendants in
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the Claim and such defense or other form of participation is not reasonably available to the Indemmifying Party. The

" Indemnifying Party shall pay the reasonable attorneys’ fees incurred by such separate counsel until such time as the

need for separate counsel expires. The Indemnified Party may also, at the sole cost and expense of the Indemnifying
Party, assume the defense of any Claim if the Indemnifying Party fails to assume the defense of the Claim within a
reasonable time. Neither Party shall settle any Claim covered by this Section 17(b) unless it has obtained the prior
written consent of the other Party, which consent shall not be unreasonably withheld or delayed. The Indemnifying

Party shall have no liability under this Section 17(b) for any Claim for which such notice is not prov1ded if that the -

failure to give notice prejudices the Indemnifying Party

Environmental Indemnification. Seller shall indemnify, defend and hold harmless all of Purchaser’s Indemnified
Parties from and against all Liabilities arising out of or relating to the existence at, on, above, below or near the
License Area of any Hazardous Substance (as defined in Section 17(c}(i)) to the extent deposited, spilled or
otherwise caused by Seller or any of its contractors or agents. Purchaser shall indemnify, defend and hold harmless
all of Seller’s Indemnified Parties from and against all Liabilities arising out of or relating to the existence at, on,

- above, below or near the Premises of any Hazardous Substance, except to the extent deposited, spilled or otherwise

caused by Seller or any of its contractors or agents. Each Party shall promptly notify the other Party if it becomes
aware of any Hazardous Substance on or about the License Area or the Premlses genera]ly or any deposit, spill or
release of any Hazardous Substance.

i. “Hazardnus Substance” means any chemical, waste or other substance (a) which now or hereafter
becomes defined as or included in the definition of “hazardous substances,” “hazardous wastes,”
“hazardous materials,” “extremely hazardous wastes,” “restricted hazardous wastes,” “toxic substances,”
“toxic pollutants,” “pollution,” “pollutants,” “regulated substances,” or words of similar import under any
laws perfaining to the environment, health, safety or welfare, (b) which is declared to be hazardous, toxic,
or polluting by any Governmental Authority, (¢) exposure to which is now or hereafter prohibited, limited
or regulated by any Governmental Authority, (d) the storage, use, handling, disposal or release of which is
restricted or regulated by any Governmental Authority, or (e) for which remediation or cleanup is required
by any Governmental Authority.

Limitations on Liability.

i No Consequential Damages. Neither Party nor its directors, officers, shareholders, partners, members,
agents and employees subcontractors or suppliers shall be liable for any indirect, special, incidental,
exemplary, or consequential loss or damage of any nature arising out of their performance or non-
performance hereunder even if advised of such.

1i. Actual Damages. Seller’s aggregate liability under this Agreement arising out of or in connection with the
performance or non-performance of this Agreement shall not exceed the lesser of (A) the total payments
made by Purchaser under this Agreement as of the date that the events that first gave rise to such liability
occurred; and (B) the total of the prior twelve (12) monthly payments preceding the date that the events that
first gave rise to such liability occurred. The provisions of this Section (17)(d)(ii) shall apply whether such
liability arises in contract, tort (including negligence), strict liability or otherwise. Any action against either
party must be brought within two (2) years after the cause of action accrues.

Force Majeure.

"Force Majeure Event" means any act or event that prevents the affected Party from performing its obligations in

accordance with the Agreement, if such act or event is beyond the reasonable control, and not the result of the fault
or negligence, of the affected Party and such Party had been unabie to overcome such act or event with the exercise
of due diligence (including the expenditure of reasonable sums). Subject to the foregoing conditions, "Force -
Majeure Event" shall include without limitation the following acts or events: (i) natural phenomena, such as storms,
hurricanes, floods, lightning, volcanic eruptions and earthquakes; (ii) explosions or fires arising from lightning or
other causes unrelated to the acts or omissions of the Party seeking to be excused from performance; (iii) acts of war
or public disorders, civil disturbances, riots, insurrection, sabotage, epidemic, terrorist acts, or rebellion; (iv) strikes
or labor disputes {except strikes or fabor disputes caused solely by employees of the Provider or as a result of such
party's failure to comply with a collective bargaining agreement); (v) action by a Governmental Authority, including
a moratorium on any activities related to the Agreement; and (vi) the inability for one of the Parties, despite its
reasonable efforts, to obtain, in a timely manner, any Governmental Approval necessary to enable the affected Party
to fulfill its obligations in accordance with the Agreement, provided that the delay or non-obtaining of such
Governmental Approval is not attributable to the Party in question and that such Party has exercised its reasonable
efforts to obtain such Permit.
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Governmental Approval is not attributable to the Party in question and that such Party has exercised its reasonable
efforts to obtain such Permit,

A Force Majoure Event shall not be based on the economic hardship of either Party, except as described in the
following paragraph. Due to the constitutional limitations on cities pertaining to multiple year contracts, a Force
Majeure event shall include a "budget non-appropriation event" in which the City’s appropriation for any year
covered in this Agreement does not appropriate funds for the procurement of any wtility services for City. During the
continuation of a budget non-appropriation event as defined above, if the City does not otherwise have other funds
available to make payments otherwise due on this Agreement, the City shall not be obligated to pay for (and the
Seller shall not be required 1o deliver) electric energy provided under this Agreement until the budget non-
appropriation event has terminated. City agrees that it shall use its best efforts to seck appropriation for utility
services during the term of this Agreement. If a budget non-appropriation event continues for more than 180 days,
Seller (but not Purchaser) may terminate this Agreement.

Excused Performance. Except as otherwise specifically provided in the Agreement, neither Party shall be
considered in breach of the Agreement or liable for any delay or failure to comply with the Agreement (other than
the failure to pay amounts due hereunder), if and to the extent that such delay or faiture is attributable to the
occurrence of a Force Majeure Event; provided that the Party claiming relief under this Section 10 shatl immediately
(i) notify the other Party in writing of the existence of the Force Majeure Event, (ii) exercise all reasonable efforts
necessary to minimize delay caused by such Force Majeure Event, (iii) notify the other Party in writing of the
cessation or termination of said Force Majeure Event and (iv) resume performance of its obligations hereunder as
soon as practicable thereafter; provided, however, that Purchaser shall not be excused from making any payments
and paying any unpaid amounts due in respect of Solar Services delivered to Purchaser prior to the Force Majeure
Event performance interruption.

Termination in Consequence of Force Majeure Event. If a Force Majeure Event shall have occurred that has
affected Seller's performance of its obligations hereunder and that has continued for a continuous period of one
hundred eighty (180) days, then Purchaser shall be entitled to terminate the Agreement upon ninety (90) days' prior
written notice to Selier. If at the end of such ninety (90) day period such Force Majeure Event shall still continue,
the Agreement shall automatically terminate. Upon such termination for a Force Majeure Event, neither Party shall
have any liability to the other (other than any such liabilities that have accrued prior to such termination), and the
provisions of Section 2.2 (Early Termination) shall be inapplicable.”

19. Assignment and Financing.

a.

Solar Power Purchase Agreement {Commercial California) 26110209 {CE)

Assignment. This Agreement may not be assigned in whole or in part by either Party without the prior written
consent of the other Party, which consent shall not be unreasonably withheld or delayed. Notwithstanding the
foregoing, Seller may, without the prior written consent of Purchaser, (i) assign, mortgage, pledge or atherwise
collaterally assign its intercsts in this Agreement.to any Financing Party, (ii) directly or indirectly assign this
Agreement to an affiliate of Seller, (iii) assign this Agreement to any entity through which Seller is obtaining
financing or capital for the System and (iv) assign this Agreement to any person succeeding to all or substantially all
of the assets of Seller (provided that Seller shall be released from lability hereunder as a result of any of the
foregoing permitted assignments only upon assumption of Seller’s obligations hereunder by the assignee).
Purchaser’s consent to any other assignment shall not be unreasonably withheld if Purchaser has been provided with
reasonable proof that the proposed assignee (x) has comparable experience in operating and maintaining
photovoltaic solar systems comparable to the System and providing services comparable to those contemplated by
this Agreement and (y) has the financial capability to maintain the System and provide the services contemplated by
this Agreement in the manner required by this Agreement. This Agreement shall be binding on and inure to the
benefit of the successors and permitted assignees.

Financing. The Parties acknowledge that Seller may obtain construction and long-term financing or other credit
support from lenders or third parties (“Financing Parties”) in connection with the installation, construction,
ownership, operation and maintenance of the System. Both Parties agree in good faith to consider and to negotiate
changes or additions to this Agreement that may be reasonably requesied by the Financing Parties; provided, that
such changes do not alter the fundamental economic terms of this Agreement. The Parties also agree that Seller may
assign this Agreement to the Financing Parties as collateral, and in connection with any such assignment, Purchaser
agrees 1o execute a consent to assignment in customary form and reasonably acceptable to the Financing Parties.
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29.

21.

22.

Solar Power Purchase Agreement (Commercia) California) 20110209 {CE)

Contractor Information.

a. All proprietary and other information received from Seller by Purchaser, whether received in connection with
Seller’s proposal fo Purchaser or in connection with any services performed by Seller, will be disclosed upon receipt
of a request for disclosure, pursuant to the California Public Records Act; provided, however, that, if any
information is set apart and clearly marked “trade secret” or “confidential” or otherwise indicated as such to

Purchaser when it is provided to Purchaser, Purchaser shall give notice to Seller of any request for the disclosure of -

such information. The Seller shall then have five (5) days from the date it receives such notice to enter into an

agreement with the Purchaser, satisfactory to the City Attorney, providing for the defense of, and complete

indemnification and reimbursement for all costs (including plaintiff’s attorney fees) incurred by Purchaser in any

legal action to compel the disclosure of such information under the California Public Records Act. If Purchaser and

Seller enter into such an agreement, Purchaser shall not disclose the requested information or documents: The Seller

shall have sole respons1b111ty for defense of the actual “trade seccret” or “confidential” designation of such
- information.

b. The parties understand and agree that any failure by Seller to respond to the notice provided by Purchaser and/or to
enter into an agreement with Purchaser, in accordance with the provisions of subsection a, above, shall constitute a
complete waiver by Seller of any rights regarding the information designated “trade secret” or “confidential” by
Seller, and such information shall be disclosed by Purchaser pursuant to applicable procedures required by the
Public Records Act. :

Goodwill and Publicity. Neither Party shall use any name, trade name, service mark or trademark of the other Party in .any

_ promotional or advertising material without the prior written consent of such other Party. The Parties shall coordinate and

cooperate with each other when making public announcements related to the execution and existence of this Agreement, and
each Party shall have the right to promptly review, comment upon and approve any publicity materials, press releases or
other public statements by the other Party that refer to, or that describe any aspect of, this Agreement. Neither Party shall
make any press release or public announcement of the specific terms of this Agreement (except for filings or other statements
or releases as may be required by applicable law) without the specific prior written consent of the other Party. Without
limiting the generality of the foregoing, all public statements must accurately reflect the rights and obligations of the Parties
under this Agreement, including the ownership of Environmental Attributes and Envuonmental Incentives and any related
reporting rights.

General Provisions

a. Choice of Law. The law of the state where the System is located shall govern this Agreement without giving effect
to conflict of laws principles.

b. Arbitration and Attorneys’ Fees. Any dispute arising from or relating to this Agreement shall be arbitrated in
: Sacramento, California. The arbitration shall be administered by JAMS in accordance with its Comprehensive
Arbitration Rules and Procedures, and judgment on any award may be entered in any court of competent
jurisdiction. If the Parties agree, a- mediator may be consulted prior to arbitration. The prevalhng party in any

dispute arising out of this Agreement shall be entitled to reasonable attorneys’ fees and costs.

. Notices. All notices under this Agreement shall be in writing and shall be by personal delivery, facsimile
transmission, elecironic mail, overnight courier, or regular, certified, or registered mail, return receipt requested, and
deemed received upon personal delivery, acknowledgment of receipt of electronic transmission, the promised
delivery date after deposit with overnight courler, or five (5) days after deposit in the mail. Notices shall be sent to
the person identified in this Agreement at the addresses set forth in this Agreement or such other address as either
party may specify in writing. Each party shall deem a document faxed, emailed or electronically sent in PDF form

" o it as an original document.

“d.  Survival. Provisions of this Agreement that should reasonably be considered to survive termination of this

Agreement shall survive. For the avoidance of doubt, surviving provisions shall include, without limitation, Section

~ 14 (Representations and Warranties), Section 7¢h) (No Warranty), Section 15(b) (Insurance Coverage), Section 17
(Indemmification and Limits of Liability), Section 20 (Confidentiality and Publicity), Section 22(a) (Choice of Law),
Section 22 (b) (Arbitration and Attorneys’ Fees), Section 22(c) (Notices), Section 22 (g) (Comparative Negligence),
Section 22(h) (Non-Dedication of Facilities), Section 22(j) (Service Contract), Section 22(k) (No Partnership)
Section 22(1) (Full Agreement, Modification, Invalidity, Counterparts, Captions) and Section 22(n) (No Third Party
Beneficiaries).
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e. Further Assurances. Each of the Parties hereto agree to provide such information, execute and deliver any
instruments and documents and to take such other actions as may be necessary ot reasonably requested by the other
Party which are not inconsistent with the provisions of this Agreement and which do not involve the assumptions of
obligations other than those provided for in this Agreement, to give full effect to this Agreement and to carry out the
intent of this Agreement. :

f. - Right of Waiver. Each Party, in its sole discretion, shall have the right to waive, defer or reduce any of the
requirements to which the other Party is subject under this Agreement at any time; provided, however that neither
Party shall be deemed to have waived, deferred or reduced any such requirements unless such action is in writing
and signed by the waiving Party. No waiver will be implied by any usage of trade, course of dealing or course of
performance. A Party’s exercise of apy rights hereunder shall apply only to such requirements and on such
occasions as such Party may specify and shall in no event relieve the other Party of any requirements or other
obligations not so specified. No failure of either Party to enforce any term of this Agreement will be deemed to be a
waiver. No exercise of any right or remedy under this Agreement by Purchaser or Seller shall constitute a waiver of
any other right or remedy contained or provided by law. Any delay or failure of a Party to exercise, or any partial
exercise of, its rights and remedies under this Agreement shall not operate to limit or otherwise affect such rights or
remedies. Any waiver of performance under this Agreement shall be limited to the specific performance waived and
shall not, unless otherwise expressly stated in writing, constitute a' continuous waiver or a waiver of future
performance. ‘

g Comparative Negligence. It is the '_intent of the Parties that where negligence is determined to have been joint,
" contributory or concurrent, each Party shall bear the proportionate cost of any Liability.

h. Non-Dedication of Facilities. Nothing herein shall be construed as the dedication by either Party of its facilities or
equipment to the public or any part thereof. Neither Party shall knowingly take any action that would subject the
other Party, or other Party’s facilities or equipment, to the jurisdiction of any Governmental Authority as a public
utility or similar entity. Neither Party shall assert in any proceeding before a court or regulatory body that the other
Party is a public utility by virtue of such other Party’s performance under this agreement. If Seller is reasonably
likely to become subject to regulation as a public utility, then the Parties shall use all reasonable efforts to
restructure their relationship under this Agreement in a manner that preserves their relative economic interests while
ensuring that Sefler does not become subject to any such regulation. If the Parties are unable to agree upon such
restructuring, Seller shall have the right to terminate this Agreement without further liability, and Seller shall
remove the System in accordance with Section 11 of this Agreement.

i. Estoppel. Either Party hereto, without charge, at any time and from time to time, within five (5) business days after
receipt of a written request by the other party hereto, shall deliver a written instrument, duly executed, certifying to
such requesting party, or any other person specified by such requesting Party: (i) that this Agreement is unmodified
and in full force and effect, or if there has been any modification, that the same is in full force and effect as so
modified, and identifying any such modification; (ii) whether or not to the knowledge of any such party there are
then existing any offsets or defenses in favor of such party against enforcement of any of the terms, covenants and
conditions of this Agreement and, if so, specifying the same and also whether or not to the knowledge of such party
the other party has observed and performed all of the terms, covenants and conditions on its part to be observed and
performed, and if not, specifying the same; and (iii} such other information as may be reasonably requested by the
requesting Party. Any written instrument given hereunder may be relied upon by the recipient of such instrument,
except to the extent the recipient has actual knowledge of facts contained in the certificate.

i- Service Contract. The Parties intend this Agreement to be a “service contract” within the meaning of Section
7701(e)(3) of the Internal Revenue Code of 1986. Purchaser will not take the position on any tax return or in any
other filings suggesting that il is anything other than a purchase of electricity from the System.

k. Ne Partnership. No provision of this Agreement shall be construed or represented as creating a partnership, trust,
joint venture, fiduciary or any similar relationship between the Parties. No Party is authorized to act on behalf of the
other Party, and neither shall be considered the agent of the other. '

L Full Agreement, Modification, Invalidity, Counterparts. Captions. This Agreement, together with any Exhibits,

. completely and exclusively states the agreement of the parties regarding its subject matter and supersedes all prior
“proposals, agreements, or other communications between the parties, oral or written, regarding its subject mafter.

This Agreement may be modified only by a writing signed by both Parties, and any such modification must not

violate Purchaser’s Master Lease Program or jeopardize the tax-exemp status of bonds issued through that program.

If any provision of this Agreement is found unenforceable or invalid, such unenforceability or invalidity shall not

render this Agreement unenforceable or invalid as a whole. In such event, such provision shall be changed and
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interpreted so as 1o best accomplish the objectives of such unenforceable or invalid provision within the limits of
applicable law. This Agreement may be executed in any number of separate counterparts and each counterpart shall
be considered an original and together shall comprise the same Agreement. The captions or headings in this
Agreement are strictly for convenience and shall not be considered in interpreting this Agreement.

m. Forward Contract. The transaction contemplated under this Agreement constitutes a “forward contract” within the
meaning of the United States Bankruptcy Code, and the Parties further acknowledge and agree that each Party is a
“forward contract merchant” within the meaning of the United States Bankruptcy Code. ‘

n.’ No Third Party Beneficiaries. Except as otherwise expressly provided herein, this Agreement and all rights
hereunder are intended for the sole benefit of the Parties hereto and shall not imply or create any rights on the part
of, or obligations to, any other Person.
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Exhibit 5

RECORDING R_EQUESTED BY
AND
WHEN RECORDED, MAIL TO:-

~ SolarCity Corporation :
393 Vintage Park Drive, Suite 140
. Foster City, CA 94404
Attn: General Counsel
Facsimile (650) 560-6182
Email: contracts@solarcity.com

e e Nt v S o o S Nt ot

(Space Above This Line for Recorder’s Use)

NON-DISTURBANCE AGREEMENT (LENDER)

The undersigned (“Lender™) acknowledges that, [ Customer Company Name | (the “Host™) will be benefited by entering
. into a power purchase agreement with SolarCity Corporation, a Delaware corporation (“SolarCity™), pursuant to which SolarCity will
install its solar power generation system, including photovoltaic panels, racks, wiring and other electrical devices, conduit,
weatherproof housings, hardware, inverter(s), remote monitoring system, connectors, disconnects and overcurrent devices
(collectively the “PY_System™), on the real property described on Exhibit A hereto (the “Premises™), for the purpose of generating
power and selling it to the Host and granted a license to enter on the Premises and install, construct, own, operate, maintain, access,
remove and replace the PV System (the "License"). As an inducement to SolarCity to install its PV System on the Premises and selt
powér generated by such PV System to the Host, and for other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged, the undersigned hereby agrees, waives and undertakes as follows: '

1. -The PV System shall not be, or be deemed to be, a part of or an accession or addition to or a fixture on the Premises even
-though the PV System is installed on the Premises; nor shall the PV Systerh be moved from the Premises by the under51gned
unless SolarCity’s prior written consént to such move has been obtained.

2. The undersigned waives any and all right; title and interest in the PV System and shall not acquire any such right title or
interest by virtue of the installation of the PV System on the Premises. The undersigned further waives any right to seize, or
to claim any interest, whatscever in the PV System on account of any claim or right the undersigned may have against any
person, including, without limitation, any claim or right the undersigned may have or assert against the Host, by levy of
distraint or otherwise; provided, however, to the extent that the undersigned forecloses on the Premises, receives a deed in
lieu of foreclosure or otherwise becomes the owner of the Premises (and has provided written notification of the same to
SolarCity pursuant to Section 6 below), the undersigned or the successful bidder at a foreclosure sale may request in writing
that SolarCity remove the PV System. SolarCity shall commence such removal within thirty (30) days of receipt of such
notification and shall use commercially reasonable efforts to complete such removal within a commercially reasonable period
of time. If SolarCity does not commence removal within such thirty (30) day period, the undersigned may itself remove the
PV System, using the degree of care it would use if the PV System was its own property, at SolarCity’s cost and expense for
all documerited reasonable costs incurred.

3. SolarCity may at any time, at its option, enter upon the Premises and inspect, maintain, remove or repair the PV System, sell

the PV System while it is installed on the Premises, by auction or otherwise (for the avoidance of doubt, such auction shall -

not be held on the Premises), or remove the PV System at its sole cost and expense, and SolarCity by its acceptance hereof
© agrees to make such repairs following any such removal to the extent reasonably necessary to restore the Premises to its
condition immediately prior to such removal. '

4. All of the terms and conditions of this waiver shall run with the land and be binding upon and benefit the heirs, devisees,
_personal representatives, successors, assigns or encumbrancers of the undersigned and shall inure to the benefit of SolarCity,
its successors and assigns. As used herein the term “Host™ shall include the heirs, devisees, personal representatwes
successors and assigris of the Host.

5. In the event of any foreclosure, trustee’s sale, conveyance in licu of foreclosure, eviction or other transaction that results in
Host surrendering or losing its right to occupy and enjoy the Premises, SolarCity’s rights and interests under the License shall
not be affected or impaired thereby and the License shall continue in effect in accordance with its terms.
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6. When sending to Host any notice of impending or actual foreclosure of the Premises, the undersigned shall concurrently

provide SolarCity a copy of the same.

7. This agreement may be executed in any number of separate counterparts. Each counterpart shall be deemed an original.

Executed this day of

Lender: [ Lender/MortgageHolder/Company Name |

By:

Host: [_Customer Comparny Name |

By:

Accepted by:
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Exhibit A
The Premises

A PARCEL OF LAND LOCATED IN THE STATE OF CALIFORNIA, COUNTY OF SACRAMENTO, WITH A SITUS ADDRESS OF 5730 24TH ST,
SACRAMENTO, CA 95822-3604 CURRENTLY OWNED BY CITY OF SACRAMENTO HAVING A TAX ASSESSOR NUMBER OF 035-0010-048-0000 AND
BEING THE SAME PROPERTY MORE FULLY DESCRIBED AS POR OF THE CITY OF SACRAMENTO DES AS: BEG AT A PT ON THE N-S 1/4 SEC LN OF
SEC 25, T8N, R4E, MDB&M, LOC 8))505'00W 245.01 FT FR THE SE COR OF TERRA BONITA VISTA UNIT NO 2; TH FR $D POB E'LY 1,420 FT M/L TO
INTERS]"CTION OF THE W LN OF NORMAN WAY WITHTHE 8 LN OF 34TH AVE; TH ALG SD 8 LN E'LY 1,252.9 FT TO THE W LN OF 24TH ST, TH
ALG SD LN 8 1,209.06 FT; TH W'LY 1,240 FT M/L TO THE E'LY LN OF SACRAMENTO EXECUTIVE AIRPORT; TH ALG SD LN DUE N 304.20 FT; TH
N29%23'17E 1,076.05 FT; TH ALG THE N'LY LN OF 5D AIRPORT $89%42'15W 330.02"; TH S00%05'00W 307, TH S89%42'15W 1,611,51 FT TO SD N- S 1/4
SEC LN, TH ALG SD LN NC0%05'00E 200 FT M/L TO THE POB. CONTG 4125 N ACM/L
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2 City of Sacramento O Tax ID # if applicable:
Requires Council Approval: | [NOX| YES meeting:

Real Estate Other Party Signature Needed Recording Requested
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Solar Power Purchase Agreement (Commercial California)

This Solar Power Purchase Agreement {this “Agreem.ent’;,) is entered into by the parties listed below (each a “Party” and collectively
the “Parties™) as of the date signed by Seller below (the “Effective Date™). '

Purchaser: : Seller:

Name . City of Sacramento Name SelarCity Corporation

and : - 5730 24th Street : and 3055 Clearview Way

Address - Building 1 ‘ Address San Mateo, CA 94402
Sacramento, California 95832 ' Attention: Legal Department
Attention: Reina Schwartz '

Phone (916) 8087193 . Phone (650) 638-1028

Fax (916) 399-9263 - Fax (650) 638-1029

E-mail rschwartz@cityo'fsacram.ento.org , . E-mail Contracts{@solarcity.com

Facility Purchaser owns the Facility , - : | Contractor’s License Numbers

Ovmership | CA: CSLB. 888104

This Agreement sets forth the terms and conditions of the purchase and sale of solar generated electric energy from the solar panel
system described in Exhibit 2 (the “System™) and installed at the Purchaser’s facility described in Exhibit 3 (the “Facility™).

" The exhibits listed below are incorporated by reference and made part of this Agreemeni.

Fxhihit 1 Pricing Attachment _ _ LEGAL APPF;Q?E@ :
Exhibit 2 System Description, Delivery Point and License Area ' i {1 !
Exhibit 3 Memorandum of License : ) I( ’Z}! \/f
Exhibit 4 Solar Power Purchase Agreement General Terms and Conditions INITIAL ), ik
Exhibit 5 Non Disturbance Agreement (Lender) P N

' DATE Jf A ; i

E
i

Purchaser: City of Sacramento SolarCity Corp ;

\ 7

. Jq _ -
p w%%
Printed Name: | : : Printed Name: ?M / 0 [,U H 77-2;
Title: ' | | ' | Title: __ CFe

Signature: ' , Signature: fl

Date: | ]jate:. _ 3’ Z}’//

APPROVED AS TO FORM:

ATTEST:

City Attorney: i” LIy City Clerk:

)
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Exhibit 1
Pricing Attachment

1. Term: Twenty (20) years, beginning on the Commercial Operation Date.
2.  Additional Terms: Up to two (2) Additional Terms of five (5) years each.
3. Environmental Incentives and Environment Attributes Acerue to Seller,

4. Contract Price:

Contract Year $/KWh
: 1 : : $0.0930
2 $0.0949
3 $0.0968
4 $0.0987
5 $0.1007
6. $0.1027
7 $0.1047
8 $0.1068
9 $0.1090
10 $0.1111
11 $0.1134
12 $0.1156 |
13 $0.1179
14 : $0.1203
15 o : $0.1227
16 _ ‘ : : $0.1252
17 $0.1277
18 $0.1302
19 $0.1328
20 _ $0.1355

Includes ACH invoicing. If manual invoicing is required, a $25 handling charge will be added to each invoice.

5. Condition Satisfaction Date: 180 days after the Effective Date

&

Anticipated Commercial Operation Date: 270 days after the Effective Date
7. Ontside Commercial Operation Date: 365 days after the Effective Date

8. Purchase Option

End of Contracet Year Option Price*
Buyout after year 6 | $1,225,179.34
Buyout after year 10 $1,226,229.67
Buyout after year 20 : Fair Market Value

*Buyer shall have the right to purchase the System at the greater of the price set forth above and the then current fair market value.
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9. Termination Value:

Contract Year Termination Value
1 : $3,674,499.44
2 ' $3,143,567.81
3 $2,468,555.18
4 $1,907.581.78
5 $1,411,552.85
6 $901,528.68
7 $826,132.15
8 $807,716.54
9 $787,490.29
10 $765,349.61
11 $741,185.31
12 $714,882.57
13 $686,320.60
14 $655,372.37
15 $621,904.28
16 $585,775.87
17 §546,839.41
18 $504,939.56
19 $459,913.02
20 "$411,588.08
10. Rebate Variance. All prices in this Agreement are calculated based on an upfront rebate of $0 and an ongo.ing incentive

of $0.3/kWh for 5 vears. Ifthe actual rebate is lower than caleulated, prices will be adjusted pro-rata to reflect the actual

rebate received.
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Exhibit 2
System Description, Delivery Point and License Area

1. System Location: 28 12 Meadowview Rd., Sacramento, Califomia 95832

2. - System Size (DC kW): 450.11
3. Expected First Year Energy Production (KWh): 587,643
4. Expected Structure: Roof Mount and Solar Support Structure
5 Expected Module(s):
Manufacturer/Model ' uanti
Yingli Green Energy:YL230P-29b 1,957
6. . Expected Inverter(s):
Manufacturer/Model - Quantity
$atCon Technology:PVS-375 (480 V) ' 1
7. Includes:

SolarCity Limited Warranty, installation of a solar energy system (includes: design, engineering, permitting, installation,
monitoring, rebaie application and paperwork processing for solar energy system). ‘

8. Excludes:
Unforeseen groundwork (including, but not limited to, excavation/circumvention of underground obstacles), upgrades or
repair to customer or utility electrical infrastructure, upgrades or repair to building structure or to roofing system,
payment bonds, performance bond(s), prevailing wage construction, tree removal, tree trimming,.
9. Delivery Point and License Area; SolarCity shall attach a schematic that contains the:
(i} - array;

(if) Delivery Point; and

(iii) access points needed to install and service Systeni (bldg access, electrical room, staits etc.)
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RECORDING REQUESTED BY AND
WHEN RECORDED, RETURN TO:
SolarCity Corporation

Legal Department

3053 Clearview Way

San Mateo, CA 94402

Facsimile: (650) 560-6182
Email: contacts@solarcity.com

)
)
)
)
)
)
)
)
)
)
)
)
)

(space above this line reserved for recorder’s use)

Exhibit 3 _
MEMORANDUM OF LICENSE

THIS MEMORANDUM OF LICENSE is made and entered into this day of , 201, (the “Effective Date™)
by and between CITY OF SACRAMENTO, whose address is 5730 24th Street, Building 1, Sacramento, California 95832
(“Licensor™), and SOLARCITY CORPORATION, whose address is 3055 Clearview Way, San Mateo, CA 94402 (“Licensee”).

AL Llcensor is the owner of certain real property (“Premlses”) located in the County of Sacramento, State of
California, attached to this License as Exhibit A and incorporated herein by reference.

B. Licensor and Licensee have entered into a Solar Power Purchase Agreement dated on or about the Effective Date
(the “Agreement™) under which Licensee is selling energy generated by a photovoltaic electric generating system
(the “System”) to Licensor. The Agreement is for a term of twenty (20) years, beginning on the Effective Date and
ending on the twenty (20) year anniversary of the Commercial Operation Date with an option to extend the
Agreement for up to two (2) extended terms of five (5) years each. Pursuant to the Agreement, Licensor has granted .
Licensee an irrevocable, non-exclusive license (“Lleense ") over the Premises for the purposes and on the terms set
forth in the Agreement.

Licensor and Licensee agree as follows:

1. Licensor hereby grants to Licensee the License over the Premises on and subject to the terms and conditions set
forth in the Agreement which is incorporated herein by reference. :

S 2. The term of the License begins on the Effective Date and continues until one hundred and twenty {120) days after
the termination of the Agreement.

3. This Memorandum of License shall not be deemed to modify, alter or amend in any way the provisions of the
License or the Agreement. In the event-of any conilict between the terms of the License and/or the Agreement and

this Memorandum, the terms of the License and/or the Agreement, as applicable, shall control,

The undersigned have executed this Memorandum of License as of the date first written above.

LICENSOR . "LICENSEE

CITY OF SACRAMENTO _ SOLA@FQM TION

By: By: M
Name: : NameM "IA’ Vid) \cté’/d(’ 7~
Title: : Title: .r“,i" i
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State of

County of

On before me, Notary Public, personally appeared )

who proved to me on the bas:s of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within’ 1nstrument
and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their
s1gnature(s) on the instrument the person(s}, or the entity upon behalf of which the person(s) acted, executed the instrument. '

I certify under PENALTY OF PERJURY under the laws of the State of that the foregomg paragraph is true and
correct. .

WITNESS my hand and official seal.

Signature of the Notary Public

State of California

e e’ N

County of San Mateo

On , before me, Notary Pubhc personally appeared
who proved to me on the basm of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 1nstrument
and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature of the Notary Public
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Exhibit A
To Memorandum of License

Legal Description of Premises

That certain real property located in the County of Sacramento, State of California described as follows:

A PARCEL OF LAND LOCATED IN THE STATE OF CALIFORNIA, COUNTY OF SACRAMENTO, WITH A SITUS ADDRESS OF 2812 MEADOWVIEW RD,
SACRAMENTO, CA 95832-1441 CURRENTLY OWNED BY CITY OF SACRAMENTO HAVING A TAX ASSESSOR NUMBER OF 053-0010-065-0000 AND
BEING THE SAME PROPERTY MORE FULLY DESCRIBED AS POR SEC 7, T7N, RSE, M.D.B.& M. DES AS: BEG AT A PT LOC N89%20'37E 1969.33', &
S00%17'35E 40' FR THE NW COR OF 8D SEC, TH.FR 8D P.0.B. N89%2('37E 45505, TH S00%55'32E 465.56', TH $89%04'28W 38", TH S00%55'32E 20.50';

TH §8%%20'37W 422.41", THNO0%17'35W 486.24' TO THE P.O.B. CONTG 5.0915 AC AND DESCRIBED IN DOCUMENT NUMBER 30430-293%9 DATED
04/03/2003 AND RECORDED 04/30/2003. '
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Exhibit 4

Solar Power Purchase Agreement General Terms and Conditions

Definitions and Interpretation: Unless otherwise defined or required by the context in which any term appears: (a) the
singular includes the plural and vice versa; (b) the words “herein,” “hereof” and “hereunder” refer to this Agreement as a
whole and not to any particular section or subsection -of this Agreement; (c) references to any agreement, document or
instrument mean such agreement, document or instrument as amended, modified, supplemented or replaced from time to
time; and (d) the words “include,” “includes” and “including™ mean include, includes and including “without limitation.”
The captions or headings in this Agreement are strictly for convenience and shall not be considered in interpreting this
Agreement. ) :

Purchase and Sale of Electricity, Purchaser shall purchase from Seller, and Seller shalf sell to Purchaser, all of the electric
energy generated by the System during the Initial Term and any Additional Term (as defined in Exhibit 1, and collectively
the *Term”). Eleciric energy generated by the System will be delivered to Purchaser at the delivery. point identified on
Exhibit 3 (the “Delivery Point™). Purchaser shall take title to the eleciric energy generated by the System at the Delivery
Point, and risk of loss will pass from Seller to Purchaser at the Delivery Point. Purchaser may purchase electric energy for
the Facility from other sources if the Purchaser's electric requirements at the Facility exceed the output of the System.

Term and Termination.

a. Initial Term. The initial term {“Initial Term™) of this Agreement shall commence on the Commercial Operation
Date (as defined below) and continue for the length of time specified in Exhibit 1, unless earlier terminated as
provided for in this Agreement. The “Commercial Operation Date” is the date Seller gives Purchaser written
notice that the System is mechanically complete and capable of providing electric energy to the Delivery Point.
Upon Purchaser’s request, Seller will give Purchaser copies of certificates of completion or similar documentation
from Seller’s contractor and the interconnection or similar agreement with SMUD. This Agreement is effective as
of the Effective Date and Purchaser’s failure to enable Seller to providé the electric energy by preventing it from
installing the System or otherwise not performing shall not excuse Purchaser’s obligations to make payments that
otherwise would have been due under this Agreement. Additional Terms. IfPurchaser has not exercised its option
to purchase the System by the end of the Initial Term, either Party may give the other Party written notice of its
desire to extend this Agreement on the terms arid conditions set forth herein for the number and length of additional
periods specified in Exhibit 1 (each an “Additional Term™). Such notice shall be given, if at all, not more than one
hundred twenty (120} and not less than sixty {60) days before the last day of the Initial Term or the then current
Additional Term, as applicable. The Party receiving the notice requesiing an Additional Term shall respond
positively or negatively to that request in writing within thirty (30) days after receipt of the request. " Failure to
respond within such thirty (30) day period shall be deemed a rejection of the offer for an Additional Term. If both
Parties agree to an Additional Term, the Additional Term shall begin immediately upon the conclusion of the Initial
Term or the then current term on the same terms and conditions as set forth in this Agreement. [f the Party receiving
the request for an Additional Term rejects or is deemed to reject the first Party’s offer, this Agreement shall
terminate at the end of the Initial Term (if the same has not been extended) or the then current Additional Term,

Billing and Payment.

a. Monthly Charges. Purchaser shall pay Seller monthly for the electric energy generated by the System and
delivered to the Delivery Point at the $/kWh rate shown in Exhibit 1 (the “Centract Price”). The monthly payment
for such energy will be equal to the applicable $/kWh rate multiplied by the number of kWh of energy generated
during the applicable month, as measured by the System meter.

b. Monthly Invoices. Seller shall invoice Purchaser monthly, either manually or through ACH. Such monthly

“invoices shall state (i) the amount of electric energy produced by the System and delivered to the Delivery Point, {ii)

the rates applicable to, and charges incurred by, Purchaser under this Agreement and (iii) the total amount due from
Purchaser. .

. Taxes. Purchaser shall either pay or reinburse Seller for any and all taxes assessed on the generation, sale, delivery

or consumption of electric energy produced by the System or the interconnection of the System to SMUD’s electric
distribution system, including property taxes on the System; provided, however, Purchaser will not be required to
pay or reimburse Seller for any taxes during periods when Seller fails to deliver electric energy to Purchaser for
reasons other than Force Majeure. For purposes of this Section 4{d), “Taxes” means any federal, state and local ad
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valorem, property, occupation, generation, privilege, sales, use, consumption, excise, transactioh, and other taxes,
regulatory fees, surcharges or other similar charges, but shall not include any income taxes or similar taxes imposed
on Seller’s revenues due to the sale of energy under this Agreement, which shall be Seller’s responsibility.

d. Payment Terms. A!l amounts due under this Agreement shalf be due and payable net thirty (30) days from receipt
of invoice. Any undisputed portion of the invoice amount not paid within the thirty (30) day period shall accrue
interest as permitted under Civil Code section 3289.

5. Environmental Attributes and Environmental Incentives.

Unless otherwise specified on Exhibit 1, Seller is the owner of all Environmental Attributes and Environmental Incentives
and is entitled to the benefit of all Tax Credits, and Purchaser’s purchase of electricity under this Agreement does not include
Environmental Attributes, Environmental Incentives or the right to Tax Credits or any other attributes of ownership and
operation of the System, all of which shall be retained by Seller. Purchaser shall cooperate with Seller in obtaining, securing
and transferring all Environmental Attributes and Environmental Incentives and the benefit of all Tax Credits, including by
using the electric energy generated by the System in a manner necessary to qualify for such available Environmental
Attributes, Environmental Incentives and Tax Credits. Purchaser shall not be obligated to incur any out—of—pocket costs or
expenses in connection with such actions uniess reimbursed by Seller. If any Environmental Incentives are paid directly to
Purchaser, Purchaser shall immediately pay- such amounts over to Seller. To avoid any conflicts with fair trade rules
regarding claims of solar or renewable energy use, Purchaser, if engaged in commerce and/or trade, shall submit to Seller for
approval any press releases regarding Purchaser’s use of solar or renewable energy and shall not submit for publication any
such refeases without the written approval of Seller. Approval shall not be unreasonably withheld, and Seller’s review and
approval shall be made in a timely manner to permit Purchaser’s timely publication.

“Environmental Attributes” means any and all credits, benefits, emissions reductions, offsets, and allowances, howsoever
entitled, attributable to the System, the production of electrical energy from the System and its displacement of conventional
energy generation, including (1) any avoided emissions of pollutants to the air, soil or water such as sulfur oxides (SOx),
nitrogen oxides (NOx), carbon menoxide (CO) and other pollutants; (2) any avoided emissions of carbon dioxide (CO2),
methane (CH4), nitrous oxide, hydrofluorocarbons, perfluorocarbons, sulfur hexafluoride and other greenhouse gases
{GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate Change, or otherwise by law,
to contribute to the actual or potential threat of altering the Earth’s climate by trapping heat in the atmosphere; and (3) the
reporting rights related to these avoided emissions, such as Green Tag Reporting Rights and Renewable Energy Credits.
Green Tag Reporting Rights are the right of a party to report the ownership of accumulated Green Tags in compliance with
federal or state law, if applicable, and to a federal or state agency or any other party, and include Green Tag Reporting Rights
accruing under Section 1605(h) of The Energy Policy Act of 1992 and any present or future federal, state, or local law,
regulation or bill, and international or foreign emissions trading program. Environmental Attributes do not include
Environmental Incentives and Tax Credits. Seller shall file all tax returns in a manner consistent with this Section 3.
Without limiting the generality of the foregoing, Environmental Attributes include carbon trading credits, renewable energy
credits or certificates, emissions reduction credits, investment credits, emissions allowances, green tags, tradeable renewable
credits and Green-e® products.

“Fnvirenmental Incentives” means any and credits, rebates, subsidies, payments or other incentives that relate to self-
generation of electricity, the use of technology incorporated into the System, environmental benefits of using the System, or
other similar programs available from SMUD, any other regulated entity, the manufacturer of any part of the System or any
Governmental Authority,

“Governmental Authority” means any national, state or local government (whether domestic or foreign), any political
subdivision thereof or any other governmental, quasi-governmental, judicial, public or statutory instrumentality, authority,
body, agency, bureau or entity (including the Federal Energy Regulatory Commlssmn or the California Public Utilities
Commission), or any arbitrator with authority to bind a party at law. :

“Tax Credits” means any and all (i) investment tax credits, (ii) production tax credits and (iii) similar tax credits or grants
under federal, state or local law relating to the construction, ownership or production of energy from the System.

6. Conditions to Obligations.

a. _ Conditions to Seller’s Obligiifions.

Seller’s obligations under this' Agreement are conditioned on the completion of the following conditions to Seller’s
reasonable satisfaction on or before the Condition Satisfaction Date:
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i. Completion of a physical inspection of the Facility and the property upon which the Facility is located (the
“Premises™) including, if applicable, geotechnical work, and real estate due diligence to confirm the
- suitability of the Facility and the Premises for the System;

ii. Approval of (A) this Agreement and (B) the Construction Agreement (if any) for the System by Seller’s
Financing Parties. “Construction Agreement” as used in this subsectlon means an ag:reement between
SolarCity and a subcontractor to install the System;

idi. Confirmation that Seller will obtain all applicable SMUD PBI incentives;

iv. Confirmation that Seller will obtain all applicable Environmental Incentives (including SMUD PBI
incentives) and Tax Credits;

' Receipt of all necessary zoning, land use and building permits;

vi. Execution of all necessary agreements with SMUD for interconnection of the System to SMUD’s electric
distribution system; and

_ Prior to Seller commencing construction and installation of the System, Purchaser shall give Seller proof of self insurance for
all insurance required to be maintained by Purchaser under this Agreement

b.  Conditions to Purchaser’s Obligations.
i. Purchaser’s obligations under this Agreement are conditioned on the occurrence of the Commercial

Operation Date for the System on or before the Qutside Commercial Operation Date (See Exhibit 1),

c. Failure of Conditions.

If any of the conditions listed in subsections a or b above are not satisfied by the applicable dates specified in those
subsections, the Parties will attempt in good faith to negotiate new dates for the satisfaction of the failed conditions, Ifthe
parties are unable to negotiate new dates then the Party that has not failed to meet an obligation may terminate this
Agreement upon ten (10) days written notice to the other Party without liability for costs or damages or triggering a default
under this Agreement :

7. Seller’s Rights and Obligations.

a. Permits and Approvals. Seller, consistent w1th applicable laws, shall use commerelally reasonable efforts to
obtain, at its sole cost and expense:

i any zoning, Jand use and building permits required to construet, install and operate the System; and

ii. any agreements and approvals from SMUD necessary in order to interconnect the System to SMUD’
electric distribution system. ‘

Purchaser, consistent with applicable laws, shall cooperate with Seller’s reasonable efforts to obtain such
agreements, permits and approvals

b. Standard Systern Repair and Maintenance. Seller shall construct and install the System at the Facility, During
the Term, Seller will operate and perform all routine and emergency repairs to, and maintenance of, the System at its
sole cost and expense, except for any repairs or maintenance resulting from Purchaser’s negligence, willful
misconduct or breach of this Agreement or the Site Lease (if applicable). Seller shall not be responsible for any
work done by others on any part of the System unless Seller authorizes that work in advance in writing, Seller shall
not be responsible for any loss, damage, cost or expense arising out of or resulting from improper environmental
controls or improper operation or maintenance of the System by anyone other than Seller or Seller’s contractors. If
the System requires repairs for which Seller is not responsible, Purchaser shall pay. Seller for diagnosing -and
correcting the problem at Seller or Seller’s contractors’ then current reasonable rates. Seller shall provide Purchaser
with reasonable notice prior to accessing the Facility to make standard repairs.

e, Non-Standard System Repair and Maintenance. If Seller incurs unexpected costs to maintain the System due to
conditions at the Facility that impair the functioning of the System and these conditions were: caused by the
Purchaser or the Purchaser knew or should have known of these conditions; and the Purchaser failed to remedy these
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conditions or inform the Seller of these conditions prior to entering into this Agreement, the pricing, schedule and
other terins of this Agreement will be equitably adjusted to compensate for any work in excess of normally expected
work required to be performed by Seller. In such event, the Parties will negotiate such equitable adjustment in good
faith. , ‘

d. Breakdown Notice. Seller shall notify Purchaser within twenty-four (24) hours following Seller’s discovery of (i}
any material malfunction in the operation of the System or (ii) an interruption in the supply of electrical energy from
the System. Purchaser and Seller shall each designate personnel and establish procedures such that each Party may
provide notice of such conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day,
including weekends and holidays. Purchaser shall notify Seller immediately upon the discovery of an emergency
condition affecting the System. '

e. Suspension. Notwithstanding anything to the contrary herein, Seller shall be entitled to suspend delivery of
electricity from the System to the Delivery Point for the purpose of maintaining and repairing the System and such
suspension of service shall not constitute a breach of this Agreement; provided, that Seller shall use commercially
reasonable efforts to minimize any interruption in service to the Purchaser. A suspension of delivery of electricity
under this provision shall not extend the term of the Agreement.

f. . Use of Contractors and Subcontractors. Seller shall be permitted to use contractors and subcontractors to perform
its obligations under this Agreement. However, Seller shall continue to be responsible for the quality of the work
performed by its contractors and subcontractors. If a list of pre-approved contractors and subcontractors is desired,
such list shall be scheduled on an appendix to this Exhibit. All contractors and subcontractors, other than those that
may be scheduled on an appendix to this Exhibit, shatl be subject to Purchaser’s prior written consent, not to be
unreasonably withheld. ‘ '

g. Liens and Pavment of Contractors and Suppliers. Seller shall pay when due all valid charges from all
contractors, subcontractors and suppliers supplying goods or services to Seller under this Agreement and shall keep
the Facility free and clear of any liens related to such charges. Seller shall indemnify Purchaser for all claims, losses,
damages, liabilities and expenses resulting from any. liens filed against the Facility or the Premises in connection
with such charges; provided, however. that Seller shall have the right to contest any such lien, so long as it provides
a statutory bond or other reasonable assurances of payment that either remove such lien from title to the Facility and
the Premises or that assure that any adverse judgment with respect to such lien will be paid without affecting title to
the Facility and the Premises.

Unless otherwise provided in this agreement, Seller shall not directly or indirectly cause, create, incur, assume or
allow to exist any mortgage, pledge, lien, charge, security interest, encumbrance or other claim of any nature on or
with respect to the System or any interest therein. Seller shall immediately notify Purchaser in writing of the
existence of any such mortgage, pledge, lien, charge, security interest, encumbrance or other claim, shall promptly
cause the same to be discharged and feleased of record without cost to Purchaser, and shall indemnify Purchaser
against all costs and expenses (including reasonable attorneys’ fees) incurred in discharging and releasing any such
mortgage, pledge, lien, charge, security interest, encumbrance or other claim.

h. No Warranty. NO WARRANTY OR REMEDY, WHETHER STATUTORY, WRITTEN, ORAL, EXPRESS OR
IMPLIED, INCLUDING WITHOUT LIMITATION WARRANTIES OF MERCHANTABILITY AND FITNESS
FOR A PARTICULAR PURPOSE, OR WARRANTIES ARISING FROM COURSE OF DEALING OR USAGE
OF TRADE SHALL APPLY. The remedies set forth in this Agreement shall be Purchaser’s sole and exclusive
remedies for any claim or liability arising out of or in connection with this Agreement, whether arising in contract,
tort (including negligence), strict liability or otherwise. The Limited Warranty SolarCity will provide Purchaser
with is a separate contract from this Agreement. No rights provided to Purchaser by the Limited Warranty may be
asserted under this Agreement. No warranty is made in this Agreement. Therefore, any warranty claim must be
- made independently of this Agreement and will not affect Purchaser’s obligations under this Agreement. '

8. Purchaser’s Rights and Obligations.

a. Facility Access Rights. Purchaser grants to Seller and to Seller’s agents, employees and contractors an irrevocable
non-exclusive license running with the Premises (the “License™) for acces$ to, on, over, under and across the
Premises as more particularly described in Exhibit A to Exhibit 3 (the “License Area™) for the purposes of (a)
installing, constructing, operating, owning, maintaining, accessing, removing and replacing the System; (b)
performing all of Seller’s obligations and enforcing all of Seller’s rights set forth in this Agreement; and (c)
installing, using and maintaining electric lines and equipment, including inverters and meters, necessary to
interconnect the System to Purchaser’s electric system at the Facility and/or to SMUD’s electric distribution system
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or that otherwise may from time to time be useful or necessary in connection with the construction, instaltation,
operation, maintenance or repair of the System. Seller shall notify Purchaser prior to entering the Facility except in -

_situations where there is imminent risk of damage to persons or property. Purchaser shall provide Seller access
- during normal business. hours, excluding weekends and holidays and during emergency situations when it is

reasonable to enter the premises, for the purposes and on the terms set forth in the Agreement. Seller will provide

‘twenty-four (24) hour notice or as much time as is reasonably possible to Purchaser in the event that it needs to

access the System during excluded periods.. The term of the License shall continue until the date that is one
hundred and twenty (120) days following the date of expiration or termination of this Agreement (the “License
Term™). During the License Term, Purchaser shall ensure that Seller’s rights under the License and Seller’s access

1o the License Area are preserved and protected and shall not interfere with or permit any third parties to interfere

with such rights or access. The grant of the License shall survive termination of this agreement by either Party.
Purchaser agrees that Seller may record a memorandum of license in substantially the same form attached hereto as
Exhibit 3 in the land records respecting the License.

OSHA Compliance. Both parties shall ensure that all Ocoupational Safety and Health Act (OSHA).requirements
and other similar applicable safety laws or codes are adhered to in their performance.under this Agreement.

Maintenance of Facility. Purchaser shall, at its sole cost and expense, maintain the Facility in good condition and
repair. Purchaser will ensure that the Facility remains interconnected to the local utility (SMUD) grid at all times
and will not permit cessation of electric service to the Facility from the local utility (SMUD). Purchaser is fully
responsible for the maintenance and repair of the Facility’s electrical system and of all of Purchaset’s equipment that
utilizes the System’s outputs. Purchaser shall properly maintain in full wotking order all of Purchaset’s eleciric
supply or generation equipment that Purchaser may shut down while utilizing the System. Purchaser shall promptly
notify Seller of any matters of which it is aware pertaining to any damage to or loss of use of the System or that
could reasonably be expected to adversely affect the System.

No_Alteration of Facility. Purchaser shall not make any alterations or repairs to the Facility which may adversely
affect the operation and maintenance of the System without Seller’s prior written consent. If Purchaser wishes to
make such alterations or repairs, Purchaser shall give prior written notice to Seller, setting forth the work to be
undertaken (except for emergency repairs, for which notice may be given by telephone), and give Seller the
opportunity to advise Purchaser ifi making such alterations or repairs in a mammer that avoids damage to the System,
Purchaser shall be responsible for all damage to the System caused by Purchaser or its contractors, excluding
damages resulting from alterations or repairs performed at the Seller’s written direction. To the extent that
temporary disconnection or removal of the System is necessary to perform such alterations or repairs, such work and
any replacement of the System after completion of Purchaser’s alterations and repairs, shall be done by Seller or its
contractors at Purchaser’s cost. All of Purchaser’s alterations and repairs will be done in a good and workmanlike
manner and in compliance with all applicable laws, codes and permits. '

‘Qutages. Purchaser shall be permitted to be off line for two (2) full twenty-four (24) hour days (each, a

“Scheduled Outage”) per calendar year during the Term, during which days Purchaser shall not be obligated to
accept or pay for electricity from the System; provided, however, that Purchaser must notify Seller in writing of
each such Scheduled Outage at least forty-eight (48) hours in advance of the commencement of a Scheduled Outage.

In the event that Scheduled Outages exceed two (2) days per calendar year or there are unscheduled outages, in each
case for a reason other than a Force Majeure event, Seller shall reasonably estimate the amount of electricity that-
would have been delivered to Purchaser during such excess Scheduled Outages or unscheduled outages and shall
invoice Purchaser for such amount in accordance with Section 4.

Liens. Purchaser shall not directly or indirectly cause, create; incur, assume or allow to exist any mortgage, pledge,
lien, charge, security interest, encumbrance or other claim of any nature on or with respect to the System or any
interest therein. Purchaser shall immediately notify Seller in writing of the existence of any such mortgage, pledge,
lien, charge, security interest, encumbrance or other claim, shall promptly cause the same to be discharged and
released of record without cost to Seller, and shall indemnify Seller against all costs and expenses {including
reasonable attorneys’ fees) incurred in discharging and releasmg any such mortgage, pledge, lien, charge, security
interest, encumbrance or other claim. ‘

Security. Purchaser shall be responsible for maintaining the physical security of the Facility and the System.
Purchaser will not conduci activities on, in or about the License Area or the Fagility that have a reasonable
likelihood of causmg damage, 1mpalrment or otherwise adversely affecting the System.

Insolation. Purchaser understands that unobstructed access to sunlight (“Imsolation™) is essential to Scller’s
performance of its obligations and a material term of this Agreement. Purchaser shall not in any way cause and,
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where possible, shall not in any way permit any interference with the System’s Insoiation. If Purchaser becomes
aware of any activity or condition that could diminish the Insclation of the System, Purchaser shall notify Seller
immediately and shall cooperate with Seller in preserving the System’s existing [nsolation levels. The Parties agree
that reducing Insolation would irreparably injure Seller, that such injury may not be adequately compensated by an

award of money damages, and that Seller is entitled to seek specific enforcement of this Section 8(h} against
Purchaser.

i Data Line. Purchaser shall provide Seller a high speed internet data line during the Term to enable Seller to record
the electric energy generated by the System. If Purchaser fails to provide such high speed internet data line, or if
such line ceases to function and is not repaired, Seller may reasonably estimate the amount of electric energy that
was generated and invoice Purchaser for such amount in accordance with Section 4.

ie Breakdown Notice. Purchaser shall notify Seller within twenty-four (24) hours following the discovery by it of (A)
any material malfunction in the operation of the System; or (B) any occurrences that could reasonably be expected
to adversely affect the System, Purchaser shall notify Seller immediately upon (A) an interruption in the supply of
electrical energy from the System; or (B) the discovery of an emergency condition respecting the System. Purchaser
and Seller shall each designate personnel and establish procedures such that each Party may provide notice of such
conditions requiring Seller’s repair or alteration at all times, twenty-four (24} hours per day, including weekends and
holidays. ' ‘

9. Change in Law.,

“Change in Law” means (i) the enactment, adoption, premuigation, modification or repeal after the Effective Date of any
applicable law or regulation; (i) the imposition of any material conditions on the issuance or renewal of any applicable
permit after the Effective Date of this Agreement (notwithstanding the general requirements contained in any applicable
Permit at the time of application or issue to comply with future laws, ordinances, codes, rules, regulations or similar
legislation), or (iii) a change in any SMUD rate schedule or tariff approved by any Governmental Authority which in the case
of any of (i), (i) or (iii), establishes requirements affecting owning, supplying, constructing, installing, operating or
maintaining the System, or other performance of the Seller’s obligations hereunder and which has a material adverse effect
on the cost to Seller of performing such obligations; provided, that a change in federal, state, county or any other tax law after
the Effective Date of this Agreement shall not be a Change in Law pursuant to this Agreement. ‘

If any Change in Law occurs that has a material adverse effect on the cost to Seller of performing its obligations under this
Agreement, then the Parties shall, within thirty (30) days following receipt by Purchaser from Seller of notice of such Change
in Law, meet and attempt in good faith to negotiate amendments to this Agreement as are reasonably necessary to-preserve
the economic value of this Agreement to both Parties. If the Parties are unable to agree upon such amendments within such
thirty (30) day period, then Seller shall have the right to terminate this Agreement without further liability to either Party
except with respect to payment of amounts accrued prior to termination. '

10. Relocation of System.

If Purchaser ceases to conduct business operations at and/or vacates the Facility or is prevented from operating the System at
the Facility prior to the expiration of the Term, Purchaser shall have the option to provide Seller with a mutually agreeable
substitute premises located within SMUD as the terminated System or in a location with similar Utility rates and Insolation.
Purchaser shall provide written notice at least sixty (60} days but not more than one hundred eighty (180) days prior to the
date that it wants 10 make this substitution. In connection with such substitution, Purchaser shall execute an amended
agreement that shall have all of the same terms as this Agreement except for the (i) Effective Date; (ii} License, which will be
amended to grant rights in the real property where the System relocated to; and (iii) Term, which will be the remainder of the
Term of this Agreement and such amended agreement shall be deemed to be a continuation of this Agreement without
termination. Purchaser shall also provide any new Purchaser, owner, lessor or mortgagee consents or releases required by
Seller or Seller’s Financing Parties in connection with the substitute facility. Purchaser shall pay all costs associated with
relocation of the System, including all costs and expenses incurred by or on behalf of Seller in connection with removal of
the System from the Facility and installation and testing of the System at the substitute facility and all applicable
. interconnection fees and expenses at the substitute facility, as well as costs of new title search and other out-of-pocket
expenses connected to preserving and refiling the security interests of Seller’s Financing Parties in the System. Seller shall
remove the System from the vacated Facility prior to the termination of Purchaser’s ownership, lease or other rights to use
such Facility. Seller will not be required to restore the Facility to its prior condition but shall promptly pay Purchaser for any
damage caused by Seller during removal of the System, but not for normal wear and tear. If the substitute facility has inferior
Insolation as compared to the original Facility, Seller shall have the right to make an adjustment to Exhibit 1 such that
Purchaser’s paymients to Seller are the same as if the System were located at the original Facility. If Purchaser is unable to
provide such substitute facility and to relocate the System as provided, any early termination will be treated as a default by
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11.

12.

13.
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Purchaser.

Removal of System at Expiration.’

Upon the expiration or earlier termination of this Agreement (provided Purchaser does not exercise its purchase option),

. Seller shall, at its expense, remove all of its tangible property comprising the System from the Facility on a mutually

convenient date, but in no event later than ninety (90) days afier the expiration of the Term. Excluding ordinary wear and
tear, the Facility shall be returned to its original condition including the removal of System mounting pads or other support
structures. In no case shall Seller’s removal of the System affect the integrity of Purchaser’s roof, which shall be as leak
proof as it was prior to removal of the System and shall be flashed and/or patched to existing roof specifications, Seller shall
leave the Facility in neat and clean order. If Seller fails to remove or commence substantial efforts to remove the System by

“such agreed upon date, Purchaser shall have the right, at its option, to remove the System to a public warchouse and restore

the Facility to its original condition (other than ordinary wear and tear) at Seller’s cost. Purchaser shall provide sufficient
space for the temporary storage and staging of tools, materials and equipment and for the parking of construction crew
vehicles and temporary construction trailers and facilities reasonably necessary during System removal.

Measurement.

Electricity delivered to the Facility shall be measured by the SolarGuard monitoring system installed and maintained by
Seller as part of the System. : '

Default, Remedies and Damages.

a. Default. Any Party that fails to perform its responsibilities as listed below or experiences any of the circumstances
listed below shall be deemed a “Defaulting Party™ and each event of default shall be a “Default Event™;

(€))] failure of a Party to pay any amount due and payable under this Agreement, other than ah amount
that is subject to a good faith dispute, within ten (10) days following receipt of written notice from
the other Party (the “Non-Defaulting Party”) of such failure to pay (“Payment Default™);

(@3] failure of a Party to substantially perform any other material obligation under this Agreement
within thirty (30) days following receipt of written notice from the Non-Defaulting Party
demanding such cure; provided. that such thirty (30) day cure period shall be extended (but not
beyond ninety (90) days) if and to the extent reasonably necessary to cure the Default Event, if (i)
the Defaulting Party initiates such cure with the thirty (30) day period and continues such cure to
completion and (ii) there is no material adverse affect on the Non-Defaulting Party resulting from
the failure to cure the Default Event;

(3) if any representation or warranty of a Party proves at any time te have been incorrect in any
material respect when made and is material to the transactions contemplated hereby, if the effect
of such incorrectness is not cured within thirty (30) days following receipt of written notice from
the Non-Defaulting Party demanding such cure; '

(4) - Purchaser loses its rights to occupy and enjoy the Premises;

%) a Party, or its guarantor, becomes insolvent or is a party to a bankruptcy, reorganization,
insolvency, liquidation, receivership, dissolution, winding-up or relief of debtors, or any general
assignment for the benefit of creditors or other similar arrangement or any event occurs or
proceedings are taken in any jurisdiction with respect to the Party which has a similar effect; or

(6) Purchaser prevents Seller from installing the System or otherwise failing to perform in a way that
prevents the delivery of electric energy from the System, Such Default Event shall not excuse
Purchaser’s obligations to make payments that otherwise would have been due under this
Agreement.

b. Remedies.

(1) ~ Remiedies for Payment Default. * If a Payment Default occurs, the Non-Defaulting Party may
: suspend performance of its obligations under this Agreement. Further, the Non-Defaulting Party
may pursus any remedy under this Agreement, at law or in equity, including an action for damages
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(2)

(3)

and termination of this Agreement, upon five (5) days prior written notice to the Defaultmg Party
following the Payment Default.

Remedies for Other Defaults. On the occurrence of a Default Event other than a Payment Default,

the Non-Defaulting. Party may pursue any remedy under this Agreement, at law or in equity,.

including an action for damages and termination of this Agreement or suspension of performance
of its obligations under this Agreement, upon five (5) days prior written notice to the Defaulting
Party following the occurrence of the Default Event. Nothing herein shall limit either Party’s right

to collect damages upon the occurrence of a breach or a default by the other Party that does not -
-become a Default Event. If Purchaser terminates this contract without cause prior to System

Installation, Purchaser shall pay Seller for all reasonable costs incurred to date. This shall be
Seller’s sole remedy against Purchaser in the event of default prior to System Installation.

Damages Upon Termination by Default. Upon a termination of this Ag’relement by the Non-
Defaulting Party as a result of a Default Event by the Defaulting Party, the Defaulting Party shall

‘pay a Termination Payment to the Non-Defaulting Party determined as fo]lows (the “Termination

Payment”)

A, Purchaser. If Purchaser is the Defaulting Party and Seller terminates this Agreement, the
Termination Payment to Seller shall be equal to the sum of (i} the termination value set
forth in Exhibit 1 (the “Termination Value”) for such Contract Year, (ii) commercially
reasonable removal costs as provided in Section 13(b)}(2)(C) and (iii) any and all other
amounts previously accrued under this Agreement and then owed by Purchaser to Seller.
The Parties agree that actual damages to Seller in the event this Agreement terminates
prior to the expiration of the Term as the result of an Default Event by Purchaser would
be difficult to ascértain, and the applicable Termination Value set forth in Exhibit 1 is a
reasonable approximation of the damages suffered by Seller as a result of early
termination of this Agreement. The Termination Payment shall not be less than zero.

B. Seller. If Seller is the Defaulting Party and Purchaser terminates this Agreement, the
" Termination Payment to Purchaser shall be equal to the sum of (i) the present value
{(using a discount rate of 9.5%) of the excess, if any, of the reasonably expected cost of
electric energy from SMUD over the Conftract Price for the reasonably expected
production of the System for the remainder of the Initial Term or the then current
Additional Term, as applicable; (ii} all costs reasonably incurred by Purchaser in re-
converting its electric supply to service from SMUD; (iii) any removal costs incurred by
Purchaser, and (iv) any and all other amounts previously accrued under this Agreement
and then owed by Seller to Purchaser. The Termination Payment shall not be less than

ZEro.

C. Obligations  Following Termination. If a Non-Defaulting Party terminates this
Agreement pursuant to this Section 13(b), then following such termination, Seller shall,
‘at the sole cost and expense of the Defaulting Party, remove the equipment (except for
mounting pads and support structures) constituting the System. The Non-Defaulting
Party shall take all commercially reasonable efforis to mitigate its damages as the result
of a Default Event, '

14. Representations and Warranties.

a. General Representations and Warranties. Each Party.represent.s and warrants to the other the following:

(n

2) -

Solar Power Purchase Agreement (Coimunercial California) 20110209 {CE)

‘Such Party is duly organized, validly existing and in good standing under the laws of the
jurisdiction of its formation; the execution, delivery and performance by such Party of this
Agreement have been duly authorized by all necessary corporate, partnership or limited liability
company action, as applicable, and do not and shall not violate any law; and this Agreement is
valid obligation of such Party, enforceable against such Party in accordance with its terms (except
as may be limited by applicable bankruptcy, insolvency, reorganization, moratorium and other
sitnilar laws now or hereafter in effect relating to creditors’ rights generally).

Such Party has obtained all licenses, authorizations, consents and approvals required by any
Governmental Authority or other third party and necessary for such Party to own its assets, carry
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on its business. and to execute and deliver this Agreement; and such Party is in compliance with all
laws that relate to this Agreement in all material respects.

b. Purchaser’s Representations and Warranties. Purchaser represents and warrants to Seller the following:

(1 License. Purchaser has the full right, power and authority to grant the License contained in
Section 8(a). Such grant of the License does not violate any law, ordinance, rule or other.
governmental restriction applicable to Purchaser or the Facility and is not inconsistent with and -
will not result in a breach or default under any agreement by which Purchaser is bound or that
affects the Facility. '

) Other Agreements. Neither the execution and delivery of this Agreement by Purchaser nor the
performance by Purchaser of any of its obligations under this Agreement conflicts with or will
result in a breach or default under any agreement or obligation to which Purchaser is a party or by
which Purchaser or the Facility is bound. .

3 Accuracy of nformation. All information provided by Purchaser to Seller, as it pertains to the
Facility’s physical configuration, Purchaser’s planned use of the Facility, and Purchaset’s
estimated electricity requirements, is accurate in all material respects.

(4} Purchaser Status. Purchasér is not a public utility or a public utility holding company and is not
subject to regulation as a public utility or a public utility helding company.

(5) No Pool Use. No electricity generated by the System will be used to heat a swimming pool.
(6) Oregon Only: The electricity generated by the System will be used solely for commercial and
- business purposes. No portion of the electricity generated will be used for personal, family,

household or agricultural purposes.

15. System and Facility Damage and Insurance.

a. System and Facility Damage.

(1) Seller’s Obligations. If the System is damaged or destroyed other than by Purchaser’s gross
negligence or willful misconduct, Seller shall promptly repair and restore the System to its pre- .
existing condition; provided, however, that if more than fifty percent (50%) of the System is
destroyed during the [ast five (5) years of the Initial Term or during any Additional Term, Seller
shall not be required to restore the System, but may instead terminate this Agreement, unless
Purchaser agrees (i) to pay for the cost of such restoration of the System or (ii) to purchase the
System “AS-IS” at the greater of (A) then current fair market value of the System and (B) the sum
of the amounts described in Section 13.b(3)A)i} (using the date of purchase to determine the
‘appropriate Contract Year) and Section 13, b( DA,

(2) Purchaser’s Obligations. If the Facility is damaged or destroyed by c¢asualty of any kind or any
other occurrence other than Seller’s gross-negligence or willful misconduct, such that the
operation of the System and/or Purchaser’s ability to accept the eleciric energy produced by the
System are materially impaired or prevented, Purchaser shall promptly repair and restore the
Facility to its pre-existing condition; provided, however, that if more than 50% of the Facility is
destroyed during the last five years of the Initial Term or during any Additional Term, Purchaser
may elect either (i) to restore the Facility or (ii) to pay the Termination Value set forth in Exhibit
1 and all other costs previously accrued but unpaid under this Agreement and thereupon terminate
this Agreement.

b. Insurance Coverage. At all times during the Term, Seller and Purchaser shall maintain the following insurance:

L . Seller’s Insurance. Seller shall maintain (i) property insurance on the System for the replacement cost
thereof, (ii) comprehensive general liability insurance with coverage of at least $1,000,000 per occurrence
and $2,000,000 annual aggregate, (iii) employer’s liability insurance with coverage of at least $1,000,000
and (iv) worker’s compensation insurance as required by law.
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ii. Purchaser’s Insurance. Seller acknowledges that Purchaser is a self-insured public entity. ‘Within (30) days
after execution of this Agreement, Purchaser shall provide a letter of self-insurance stating that Purchaser’s
self-insurance program adequately protects against liabilities and claims arising out of the performance of
this agreement.

c. Policy Provisions. Seller’s insurance policies provided hereunder shall (i} contain a provision whereby the insurer
' agrees to give the party not providing the insurance thirty (30) days (ten (10) days in the event of non-payment of
premiums) written notice before the insurance is cancelled, terminated or materially altered, (ii) be written on an
occurrence basis, (iil) with respect to the liability insurance policies, include the other Party as an additional insured
as its interest may appear, (iv) include waivers of subrogation, (v) provide for primary coverage without right of
contribution from any insurance of the other Party, and (vi) be maintained with companies either rated no less than
A- as to Policy Holder’s Rating in the current edltlon of Best’s Insurance Guide or otherwise reasonably acceptable
to the other party. ’

d. Certificates. Within thirty (30) days after execution of this Agreement and upon the other Party’s request and
annually thereafter,” Seller shall deliver the other Party certificates of insurance evidencing the above required
coverage. A Party’s receipt, review or acceptance of such certificate shall in no way limit or relieve the other Party
of the duties and responsibilities to maintain insurance as set forth in this Agreement.

e, Deductibles. Unless and to the extent that a claim is covered by an indemnity set forth in this Agreement, each
Party shall be responsible for the payment of its own deductibles.
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16. Orvnership; Option te Purchase.

a. Ownership of System. Throughout the Term, Seller shall be the legal and beneficial owner of the System at all
times, including all Environmental Attributes, and the System shall remain the personal property of Seller and shall
not attach to or be deemed a part of, or fixture to, the Facility or the Premises. Each of the Seller and Purchaser
agree that the Seller is the tax owner of the System and all tax filings and reperts will be filed in a manner consistent
with this Agreement. The System shall at all times retain the legal status of personal property as defined under
Article 9 of the Uniform Commercial Code. Purchaser covenants that it will use commercially reasonable efforts to
place all parties having an interest in or a mortgage, pledge, lien, charge, security interest, encumbrance or other
claim of any nature on the Facility or the Premises on notice of the ownership of the System and the legal status or
clagsification of the Systemn as personal property. If there is any mortgage or fixture filing against-the Premises
which could reasonably be construed as prospectively attaching to the System as a fixture of the Premises, Purchaser
shall provide a disclaimer or release from such lienholder. If Purchaser isthe fee owner of the Premises, Purchaser
consents to the filing of a disclaimer of the System as a fixture of the Premises in the office where real estate records
are customarily filed in the jurisdiction where the Facility is located. If Purchaser is not the fee owner, Purchaser
will obtain such consent from such owner. Purchaser agrees to deliver to Seller a non-disturbance agreement in a
form reasonably acceptable to Seller from the owner of the Facility (if the Facility is leased by Purchaser), any
mortgagee with a lien on the Premises, and other Persons helding a 51m1]af interest in the Premises.

b. Option to Purchase. At the end of the sixth (6th) and tenth (10th) Contract. Years and at the end of the Initial Term
' and each Additional Tefm, so long as Purchaser is not in default under this Apreement, Purchaser may purchase the
System from Seller on any such date for a purchase price equal to (i) with respect to an option exercised at the end
of the sixth (6th) or tenth (10th) Contract Years the greater of (A) the amount set forth at such time in the Purchase
Option Price schedule in Exhibit 1, and (B) the Fair Market Value of the System, and (ii) with respect to an option
exercised at the end of the Term or an Additional Term, the Fair Market Value of the System. The “Fair Market
Value” of the System shall be determined by mutual agreement of Purchaser and Seller; provided, however, if
Purchaser and Seller cannot agree to a Fair Market Value within thirty (30) days after Purchaser has exercised its
option, the Parties shall select a nationally recognized independent appraiser with experience and expertise in the
solar photovoltaic industry to determine the Fair Market Value of the System. Such appraiser shall act reasonably
and in good faith to determine the Fair Market Value of the System on an installed basis and shall set forth such
determination in a written opinion delivered to the Parties. The valuation made by the appraiser shall be binding
. upon the Parties in the absence of grounds for vacation of an arbitration award under Code of Civil Procedure
section 1286.2. The costs of the appraisal shall be borne by the Parties equally.. Purchaser must provide a
notification to Seller of its intent to purchase at least ninety (90) days and not more than one hundred eighty (180}
days prior to the end of the applicable Contract Year or the Initial Term or Additional Term, as applicable, and the
purchase shall be complete prior to-the end of the applicable Contract Year or the Initial Term or Additional Term,
as applicable. Upon purchase of the System, Purchaser will assume complete responsibility for the operation and
maintenance of the System and liability for the performance of the System, and Seller shall have no further liabilities

or obligations hereunder.

17. Indemniﬁcation m_rld Limitations of Liability.

a. General. Each Party (the “Indemnifying Party”) shall defend, indemnify and hold harmless the other Party and the

directors, officers, shareholders, pariners, members, agents and employees of such other Party, and the tespective

affiliates of each thereof (collectively, the “Indemnified Parties™), from and against all loss, damage, expense,

liability and other claims, including court costs and reasonable attorneys’ fees (collectively, “Liabilities™) resulting

from any third party actions relating to the breach of any representation or warranty set forth in Section 14 and from

injury to or death of persons, and damage to or loss of property to the extent caused by or arising out of the negligent

acts or omissions of, orthe willful misconduct of, the Indemnifying Party (or its contractors, agents or employees) in

connection with this Agreement; provided, however, that nothing herein shall require the Indemnifying Party to

indemnify the Indemnified Party for any Liabilities to the extent caused by or arising out of the negligent acts or

omissions of, or the willful misconduct of, the Indemnified Party. This Section 17(a) however, shall not apply to

liability arising from any form of hazardous substances or othet énvironmental contamination, such matters being
addressed exclusively by Section 17(c).

b. Notice and Participation in Third Party Claims. The Indemnified Party shall give the Indemnifying Party written
notice with respect to any Liability asserted by a third party (a “Claim™), as soon as possible upon the receipt of
information of any possible Claim or of the commencement of such Claim. The Indemnifying Party may assume the
defense of any Claim, at its sole cost and expense, with counsel designated by the Indemnifying Party, to include the
City Attorney’s Office in the event the Purchaser is the Indemnifying Party, and reasonably satisfactory to the
Indemnified Party. The Indemnified Party may, however, select separate counsel if both Parties are defendants in
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18.

the Claim and such defense or other form of participation is not reasonably available to the Indemnifying Party. The
Indemnifying Party shall pay the reasonable attorneys’ fees incurred by such separate counsel until such time as the
need for separate counsel expires. The Indemnified Party may also, at the sole cost and expense of the Indemnifying
Party, assume the defense of any Claim if the Indemnifying Party fails to assume the defense of the Claim within a
reasonable time. Neither Party shall settle any Claim covered by this Section 17(b) unless it has obtained the prior
written consent of the other Party, which consent shall not be unreasonably withheld or delayed. The Indemnifying
Party shall have no liability under this Section 17(b) for any Claim for which such notice is not provided if that the
failure to give notice prejudices the Indemnifying Party. -

Environmental Indemnification. Seller shall indemnify, defend and hold harmless all of Purchaser’s Indemnified
Parties from and against all Liabilities arising out of or relating to the existence at, on, above, below or near the
License Area of any Hazardous Substance (as defined in Section 17(c)}(i}) to the extent deposited, spilled or
otherwise caused by Seller or any of its contractors or agents. Purchaser shall indemnify, defend and hold harmless
all of Seller’s Indemnified Parties from and against all Liabilities arising out of or relating to the existence at, on,
above, below or near the Premises of any Hazardous Substance, except to the extent deposited, spilied or otherwise
caused by Seller or any of its contractors or agents. Each Party shall promptly notify the other Party if it becomes
aware of any Hazardous Substance on or about the License Area or the Premises generally or any deposit, spill or
release of any Hazardous Substance.

1. “Hazardous Substance” means any chemical, waste or other substance (a) which now or hereafter
becomes defined as or included in the definition of “hazardous substances,” “hazardous wastes,”
“hazardous materials,” “extremely hazardous wastes,” “restricted hazardous wastes,” “toxic substances,”

“toxic pollutants,” “pollution,” “pollutants,” “regulated substances,” or words of similar import under any
laws pertaining to the environment, health, safety or welfare, (b) which is declared to be hazardous, toxic,
or polluting by any Governmental Authority, (c) exposure to which is now or hereafter prohibited, limited
or regulated by any Governmental Authority, (d) the storage, use, handling, disposal or release of which is
restricted or regulated by any Governmental Authority, or (e) for which remedlatmn or cleanup is required
by any Governmental Authority.

‘Limitations on Liability.

1. No Consequential Damages. Neither Party nor its directors, officers, shareholders, partners, members,
agents and employees subcontractors or suppliers shall be liable for any indirect, special, incidental,
exemplaty, or consequential loss or damage of any nature arising out of their performance or non-
performance hereunder even if advised of such..

ii. Actual Damages. Seller’s aggregate liability under this Agreement arising out of or in connection with the
performance or non-performance of this Agreement shall not exceed the Jesser of (A) the total payments
made by Purchaser under this Agreement as of the date that the events that first gave rise to such liability
occurred; and (B) the total of the prior twelve (12) monthly payments preceding the date that the events that
first gave rise to such Hability occurred. The provisions of this Section {17)(d)(ii) shall apply whether such
liability arises in contract, tort (including negligence), strict liability or othemnse Any action against either
party must be brought Wlthll'l two (2) years after the cause of action accrues.

Force Majeure,

a.

"Force Majeure Event” means any act or event that prevents the affected Party from performing its obligations in
accordance with the Agreement, if such act or event is beyond the reasonable control, and not the result of the fault
or negligence, of the affected Party and such Party had been unable to overcome such act or event with the exercise
of due diligence (including the expenditure of reasonable sums). Subject to the foregoing conditions, "Force
Majeure Event” shall include without limitation the following acts or events: (i) natural phenomena, such as storms,
hurricanes, floods, lightning, volcanic eruptions and earthquakes; {ii) explosions or fires arising from lightning or
other causes unrelated to the acts or omissions of the Party seeking to be excused from performance; (iii) acts of war
or public disorders, civil disturbances, riots, insurrection, sabotage, epidemic, terrorist acts, or rebellion; (iv) strikes
or labor disputes (except strikes or labor disputes caused solely by employees of the Provider or as a result of such
party's failure to comply with a collective bargaining agreement); (v) action by a Governmental Authority, inchuding
a moratorium on any activities related to the Agreement; and (vi) the inability for one of the Parties, despite its
reasonable efforts, to obtain, in a timely manner, any Governmental Approval necessary to enable the affected Party
to fulfill its obligations in accordance with the Agreement, provided that the delay or non-obtaining of such
Governmental Approval is not attributable to the Party in question and that such Party has exercised its reasonable
efforts to obtain such Permit. '
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Governmental Approval is not attributable to the Party in question and that such Party has exercised its reasonable
efforts to obtain such Permit.

A Force Majeure Event shall not be based on the economic hardship of either Party, except as described in the
following paragraph. Due to the constitutional limitations on cities pertaining to multiple year contracts, a Force
Majeure event shall include a "budget non-appropriation event” in which the City’s appropriation for any year
covered in this Agreement does not appropriate funds for the procurement of any utility services for City. During the
continuation of a budget non-appropriation event as defined above, if the City does not otherwise have other funds
available to make payments otherwise due on this Agreement, the City shall not be obligated to pay for (and the
Seller shall not be required to deliver) electric energy provided under this Agreement until the budget non-
appropriation event has terminated. City agrees that it shall use its best efforts to seek appropriation for utility
services during the term of this Agreement. If a budget non-appropriation event continues for more than 180 days,
Seller (but not Purchaser) may terminate this Agreement.

b. Excused Performance, Except as otherwise specifically provided in the Agreement, neither Party shall be
considered in breach of the Agreement or liable for any delay or failure to comply with the Agreement (other than
the failure to pay amounts due hereunder), if and to the extent that such delay or failure is attributable to the
occurrence of a Force Majeure Event; provided that the Party claiming relief under this Section 10 shall immediately
(i) notify the other Party in writing of the existence of the Force Majeure Event, (i) exercise all reasonable efforts
necessary to minimize delay cavsed by such Force Majeure Event, (iii) notify the other Party in writing of the
cessation or termination of said Force Majeure Event and (iv) resume performance of its obligations hereunder as
soon as practicable thereafter; provided, however, that Purchaser shall not be excused from making any payments
and paying any unpaid amounts due in respect of Solar Services delivered to Purchaser prior to the Force Majeure
Event performance interruption.

¢ Termination in Consequence of Force Majeure Event. If a Force Majeure Event shall have occurred that has
affected Seller's performance of its obligations hereunder and that has continued for a continuous period of one
hundred eighty (180) days, then Purchaser shall be entitled to terminate the Agreement upon ninety (30) days' prior
written notice to Seller. If at the end of such ninety (90) day period such Force Majeure Event shall still continue,
the Agreement shall automatically terminate. Upon such termination for a Force Majeure Event, neither Party shall
have any liability to the other (other than any such liabilities that have accrued prior to such termination), and the
provisions of Section 2.2 (Early Termination) shall be inapplicable.” '

19, Assignment and Financing.

a, Assisnment. This Agreement may not be assigned in whele or in part by either Party without the prior written
consent of the other Party, which consent shall not be unreasonably withheld or delayed. Notwithstanding the
foregoing, Seller may, without the prior written consent of Purchaser, (i) assign, mortgage, pledge or otherwise
collaterally assign its interests in this Agreement.to any Financing Party, (if) directly or indirectly assign this
Agreement to an affiliate of Seller, (iii) assign this Agreement to any entity throngh which Seller is obtaining
financing or capital for the System and (iv) assign this Agreement to any person succeeding to all or substantially all
of the assets of Seller (provided that Seller shall be released from liability hereunder as a result of any of the
foregoing permitted assignments only upon assumption of Seller’s obligations hereunder by the assignee).
Purchaser’s consent to any other assignment shall not be unreasonably withheld if Purchaser has been provided with
reasonable proof that the proposed assignee (x) has comparable experience in operating and maintaining
photovoltaic solar systems comparable to the System and providing services comparable to those contemplated by
this Agreement and (y) has the financial capability to maintain the System and provide the services contemplated by
this Agreement in the manner required by this Agreement. This Agreement shall be binding on and inure to the
benefit of the successors and permitted assignees.

b. Financing. The Parties acknowledge that Seller may obtain construction and long-term financing or other credit
suppott from lenders or third parties (“Financing Parties”) in comnection with the installation, construction,
ownership, operation and maintenance of the System. Both Parties agree in good faith to consider and to negotiate
changes or additions to this Agreement that may be reasonably requested by the Financing Parties; provided, that
such changes do not alter the fundamental economic terms of this Agreement. The Parties also agree that Seller may
assign this Agreement to the Financing Partics as collateral, and in connection with any such assignment, Purchaser
agrees to execute a consent to assignment in customary form and reasonably aceeptable to the Financing Parties.
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20.

21.

22,

‘Contractor Information.

a. All proprietary and other information received from Seller by Purchaser, whether received in connection with
Seller’s proposal to Purchaser or in connection with any services performed by Seller, will be disclosed upon receipt
of a request for disclosure, pursuant to the California Public Records Act; provided, however, that, if any
information is set apart and clearly marked “trade secret” or “confidential” or otherwise indicated as such to
Purchaser when it is provided to Purchaser, Purchaser shall give notice to Seller of any request for the disclosure of
such information. The Seller shall then have five (5) days from the date it receives such notice to enter into an
agreement with the Purchaser, satisfactory to the City Attorney, providing for the defense of, and complete
indemnification and reimbursement for all costs (including plaintifl’s attorney fees) incurred by Purchaser in any
legal action to compel the disclosure of such information under the California Public Records Act. If Purchaser and
Seller enter into such an agreement, Purchaser shall not disclose the requested information or documents. The Seller
shall have sole responsibility for defense of the actual “trade secret™ or “confidential” designation of such
information. - ‘

b. The parties understand and agree that any failure by Seller to respond to the notice provided by Purchaser and/or to
enter into an agreement with Purchaser, in accordance with the provisions of subsection a, above, shall constitute a
complete waiver by Seller of any rights regarding the information designated “trade secret” or “confidential” by
Seller, and such information shall be disclosed by Purchaser pursuant to applicable procedures required by the
Public Records Act.

Goodwill and Publicity. Neither Party shall use any name, trade name, service mark or trademark of the other Party in any

- promotional or advertising material without the prior written consent of such other Party. The Parties shall coordinate and

cooperate with each other when making public announcements related to the execution and existence of this Agreement, and
each Party shall have the right to promptly review, comment upon and approve any publicity materials, press releases or
other public statements by the other Party that refer to, or that describe any aspect of, this Agreement. Neither Party shall
make any press release or public announcement of the specific terms of this Agreement (except for filings or other statements
or releases as may be required by applicable law) without the specific prior written consent of the other Party. Without
limiting the generality of the foregoing, all public statements must accurately reflect the rights and obligations of the Parties
under this Agreement, including the ownership of Environmental Attributes and Environmental Incentives and any related
reporting rights.

General Provisions

a. Choice of Law. The law of the state where the Systerﬁ is located shall govern this Agreement without giving effect
to conflict of laws principles. '

b. Arbitration and Atfornevs’ Fees. Any dispute arising from or relating to this Agreement shall be arbitrated in
Sacramento, California, The arbitration shall be administered by JAMS in accordance with its Comprehensive
Arbitration Rules and Procedures, and judgment on any award may be entered in any court of competent
Jjurisdiction. If the Parties agree, a mediator may be consulted prior to arbitration. The prevailing party in any
dispute arising out of this Agreement shall be entitled to reasonable attorneys’ fees and costs.

c. Notices. All notices under this Agreement shall be in writing and shall be by personal delivery, facsimile
transmission, electronic mail, overnight courier, or regular, certified, or registered mail, return receipt requested, and
deemed received upon personal delivery, acknowledgment of receipt of electronic transmission, the promised
delivery date after deposit with overnight courier, or five {5) days after deposit in the mail. Notices shall be sent to
the person identified in this Agreement at the addresses set forth in this Agreement or such other address as either
party may specify in writing. Each party sha]l deem a document faxed, emailed or electronically sent in PDF form
to it as an original document.

d. Survival. Provisions of this Agreement that should reasonably be considered to survive termination of this

Agreement shalt survive. For the avoidance of doubt, surviving provisions shall include, without limitation, Section

14 (Representations and Warranties), Section 7(h) (No Warranty), Section 15(b) (Insurance Coverage), Section 17

(Indemnification and Limits of Liability), Section 20 (Confidentiality and Publicity), Section 22(a) (Choice of Law},

Section 22 (b) (Arbitration and Attorneys’ Fees), Section 22(c) (Notices), Section 22 (g} (Comparative Negligence),

Section 22(h) (Non-Dedication of Facilities), Section 22(j) (Service Contract), Section 22(k} (No Partnership)

Section 22(1) (Full Agreement, Modification, Invalidity, Counterparts, Captlons) and Section 22(n) (No Thlrd Party
Beneficiaries).
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Further Assurances. Fach of the Parties hereto agree to provide such information, execute and deliver any
instruments and documents and to take such other actions as may be necessary or reasonably requested by the other
Party which are not inconsistent with the provisions of this Agreement and which do not involve the assumptions of
obligations other than those provided for in this Agreement, to give full effect to this Agreement and to carry out the
intent of this Agreement.

Right of Waiver. Each Party, in its sole discretion, shall have the right to waive, defer or reduce any of the
requirements to which the other Party is subiect under this Agreement at any time; provided, however that neither

" Party shall be deemed to have waived, deferred or reduced any such requirements unless such action is in writing

and signed by the waiving Party. No waiver will be implied by any usage of trade, course of dealing or course of
performance. A Party’s exercise of any rights hereunder shall apply only to such requirements and on such
occasions as such Party may specify and shall in no event relieve the other Party of any requirements or other
obligations not so specified. No failure of either Party to enforce any term of this Agreement will be deemed to be a
waiver. No exercise of any right or remedy under this Agreement by Purchaser or Seller shall constitute a waiver of
any other right or remedy contained or provided by law. Any delay or failure of a Party to exercise, or any partial
exercise of, its rights and remedies under this Agreement shall not operate to limit or otherwise affect such rights or
remedies. Any waiver of performance under this Agreement shall be limited to the specific performance waived and
shall not, unless otherwise expressly stated in writing, constitute a continuous -waiver or a waiver of future
performance. '

Comparative Negligence. It is the intent of the Parties that where negligence is determined to have been joint,
contributory or concurrent, each Party shall bear the proportionate cost of any Liability. :

Non-Dedication of Facilities. Nothing herein shall be construed as the dedication by either Party of its facilities or
equipment to the public or any part thereof. Neither Party shall knowingly take any action that would subject the

" other Party, or other Party’s facilities or equipment, to the jurisdiction of any Governmental Authority as a public

utility or similar entity. Neither Party shall assert in any proceeding before a court or regulatory body that the other
Party is a public utility by virtue of such other Party’s perforinance under this agreement. If Seller is reasonably
likely to become subject to regulation as a public utility, then the Parties shall use all reasonable efforts to
restructure their relationship under this Agreement in a manner that preserves their relative economic interests while
ensuring that Sefler does not become subject to any such regulation. If the Parties are unable to agree upon such
restructuring, Seller shall have the right to terminate this Agreement without further liability, and Seller shall
remove the System in accordance with Section 11 of this Apreement.

Estoppel. Either Party hereto, without charge, at any time and from time to time, within five (5) business days after
receipt of a written request by the other party hereto, shall deliver a written instrument, duly executed, certifying to
such requesting party, or any other person specified by such requesting Party: (i) that this Agreement is unmodified
and in full force and effect, or if there has been any modification, that the same is in full force and effect as so
modified, and identifying any such modification; (ii) whether or not to the knowledge of any such party there are
then existing any offsets or defenses in favor of such party against enforcement of any of the terms, covenants and
conditions of this Agreement and, if so, specifying the same and also whether or not to the knowledge of such party
the other party has observed and performed all of the terms, covenants and conditions on its part to be observed and
performed, and if not, specifying the same; and (iii) such other information as may be reasonably requested by the
requesting Party. Any written instrument given hereunder may be relied upon by the recipient of such instrument,
except o the extent the recipient has actual knowledge of facts contained in the certificate.

Service Contract. The Parties intend this Agreement to be a “service contract” within the meaning of Section
7701(e)(3) of the Internal Revenue Code of 1986. Purchaser will not take the position on any tax return or in any
other filings suggesting that it is anything other than a purchase of electricity from the System.

No Partnership. No provision of this Agreement shall be construed or represented as creating a partnership, trust,
joint venture, fiduciary or any similar relationship between the Parties. No Party is authorized to act on behalf of the
other Party, and neither shall be conSIdered the agent of the other.

Full Agreement, Modification, Invalidity, Counterparts, Captions. This Agreement, together with any Exhibits,
completely and exclusively states the agreement of the parties regarding its subject matter and supersédes all prior
proposals, agreements, or other communications between the parties, oral or written, regarding its subject matter.
This Agreement may be modified only by a writing signed by both Parties, and any such modification must not
violate Purchaser’s Master Lease Program or jeopardize the tax-exempt status of bonds issued through that program.
If any provision of this Agreement is found unenforceable or invalid, such unenforceability or invalidity shall not
render this Agreement unenforceable or invalid as a whole. In such event, such provision shall be changed and
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interpreted so as to best accomplish the objectives of such unenforceable or invalid provision within the limits of
applicable law. This Agreement may be executed in any number of separate counterparts and each counterpart shall
be considered an original and together shall comprise the same Agreement. The captions or headings in this
Agreement are strictly for convenience and shall not be considered in interpreting this Agreement.

m. Forward Centract. The transaction contemplated under this Agreement constitutes a “forward contract” within the
meaning of the United States Bankruptcy Code, and the Parties further acknowledge and agree that each Party is a
“forward contract merchant” within the meaning of the United States Bankruptcy Code. '

n. No _Third Party Beneficiaries. Except as otherwise expressly provided herein, this Agreement and all rights
hereunder are intended for the sole benefit of the Parties hereto and shall not imply or create any rights on the part
of, or-obligations to, any other Person. ’
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Exhibit 5

RECORDING REQUESTED BY
AND
WHEN RECORDED, MAIL TO:

SolarCity Corporation _
393 Vintage Park Drive, Suite 140
‘Foster City, CA 94404 '
Attn: General Counsel

Facsimile (650} 560-6182 -

Email: contractsi@solarcity.com

" (Space Above This Line for Recorder’s Use)

NON-DISTURBANCE AGREEMENT (LENDER)

The unders;gned (*Lender™) acknowledges that, [ Customer Company Name ] (the “Host™) will be benefited by"entering :

into a power purchase agreement with SolarCity Corporation, a Delaware corporation (“SolarCity”), pursuant to which SolarCity will
install its solar power generation system, including photovoltaic panels, racks, wiring and other electrical devices, conduit,
weatherproof housings, hardware, inverter(s), remote monitoring system, connectors, disconnects and overcwrrent devices
(collectively the “PV System™), on the real property described on Exhibit A hereto (the “Premises™), for the purpose of generating
power and selling it to the Host and granted a license to enter on the Premises and install, construct, own, operate, maintain, access,

remove and replace the PV System (the "License"). As an inducement to SolarCity to install its PV System on the Premises and sell

power generated by such PV System to the Host, and for other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged, the undersigned hereby agrees, waives and undertakes as follows: '

1. The PV System shall not be, or be deemed to be, a part of or an accession or addition to or a fixture on the Premises even
though the PV System is installed on the Premises; nor shall the PV System be moved from the Premises by the undersigned
unless SolarCity’s prior written consent to such move has been obtained. ' '

2. The undersigned waives any and all right, title and interest in the PV System and shall not acquire any such right title or
interest by virtue of the installation of the PV System on the Premises. The undersigned further waives any right to seize, or
to claim any interest, whatsoever in the PV System on account of any claim or right the undersigned may have against any
person, including, without limitation, any ¢laim or right the undersigned may have or assert against the Host, by levy of
distraint or otherwise; provided, however, to the extent that the undersigned forecloses on the Premises, receives a deed in
lieu of foreclosure or otherwise becomes the owner of the Premises (and has provided written notification of the same to

SolarCity pursuant to Section 6 below), the undersigned or the successful bidder at a foreclosure sale may request in writing -

that SolarCity remove the PV System. SolarCity shall commence such removal within thirty (30) days of receipt of such
notification and shall use commercially reasonable efforts to compléte such removal within a commercially reasonable period
of time. If SolarCity dees not commence removal within such thirty (30) day period, the undersigned may itself remove the
PV System, using the degree of care it would use if the PV System was its own property, at SolarCity’s cost and cxpcnse for
all documented reasonable costs incurred.

3. SolarCity may at any time, at its option, enter upon the Prerises and inspect, maintain, remove or repair the PV System, sell
the PV System while it is installed on the Premises, by auction or otherwise (for the avoidance of doubt, such auction shall
not be held on the Premises), or remove the PV System at its sole cost and expense, and SolarCity by its acceptance hereof
agrees to make such repairs following any such removal to the extent reasonably necessary to restore the Premises to its
condition immediately prior to such removal. '

.4, All of the terms and conditions of this waiver shall run with the land and be binding upon and benefit the heirs, devisees,
personal representatives, successors, assigns or encumbrancers of the undersigned and shall inure to the benefit of SolarCity,
its successors and assigns. As used herein the term “Host” shall include the heirs, devisees, personal representatives,
successors and assigns of the Host. ' '

- 5. In the event of any foreclosure, trustee’s sale, conveyance in lien of foreclosure, eviction or other transaction that results in
Host surrendering or losing its right to occupy and enjoy the Premises, SolarCity’s rights and interests under the License shall
not be affected or impaired thereby and the License shall continue in effect in accordance with its terms.
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6. When sending to Host any notice of :mpendmg or actual foreclosure of the Premises, the unders1gned shall concurrently
provide SolarCity a copy of the same.

7. This agreement may be executed in any number of separate counterparts. Each counterpart shall be deemed an original.

Executed this day of

Lender: [ Léng’er/Mori‘g‘razeHolder/Companv Name ]

By:

Host: [_Customer Company Name |

By:

Accepted by:
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Exhibit A
The Premises

A PARCEL OF LAND LOCATED IN THE STATE OF CALIFORNIA, COUNTY OF SACRAMENTO, WITH A SITUS ADDRESS OF 2812 MEADOWVIEW RD,
SACRAMENTO, CA 95832-1441 CURRENTLY OWNED BY CITY OF SACRAMENTO HAVING A TAX ASSESSOR NUMBER. OF 053-0010-065-0000 AND
BEING THE SAME PROPERTY MCRE FULLY DESCRIBED AS POR SEC 7, T7N, RSE, M.D.B.& M. DES AS: BEG AT A PT LOC N89%:20'37E 1965.33, &
$00%17'35E 40' FR THE NW COR OF SD SEC, TH FR 5§D P.O.B. N89%620'37E 455.05'; TH S00%55'32E 465.56'; TH $89%04'28W 38'; TH 800%55'32E 20.50";
TH S89%20'37W 422.41'; TH N0 1735W 486.24' TO THE P.O.B. CONTG 5.0915 AC AND DESCRIBED IN DOCUMENT NUMBER 30430-293% DATED
04/03/2003 AND RECORDED 04/30/2003.
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Clty of Sacramentc Tax ID # if applicable.

Requires Council approvar: | INOX] YES Meeting:

Real Estate Other Party Signature Needed Recording Requested
General Information
Type: Select Contract Type PO Type: Select PO Type Aftachment: Original No.:
$ Not to Exceed: $ Original Doc Number:
Other Party: SolarClty Certified Copies of Document:: 1
Project Name: Solar Power Purchase Agreement Deed: [X]None
[ 1Included [ ]Separate

Project Number: Bid Transaction #: E/SBE-DBE-MMWBE:

Department Information

Department:. General Services Division: Office of the Director
Project Mgr: Yvette Rincon Supervisor: Reina Schwartz
Contract Services: Date: Division Mgr:
Phone Number: 808-5827 Org Number:
Comment: '
Review and Signature Routing : _
] - I For City Clerk Processing
Department Signature or Initial  Date Finalized:
Initial:
Project Mgr: V) 3( 22 /q
7 :
Accounting: Date:
Contract Services: Imaged:
) Initial:
Supervisor:
Division Manager: Date:
City Attorney Signature or Initial  Date
City Attorney: i %’f% il
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Authorization Signature or Initial  Date

Choose Director
Department Director.

City Mgr: yes [ | No [ ]

Contract Caover/Routing Form: Must Accompany ALL Contracts;

however, is not part of the contract. (01-01-09) l
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Solar Power Purchase Agreement (Commercial California)

This Solar Power Purchase Agreement (this “Agreement”) is entered into by the parties listed below (each a “Party and coilectiveiy

the “Parties™) as of the date signed by Seller below (the “Effective Date™).

Purchaser: _ Seller:

Name City of Sacramento Name SolarCity Corporation

and | 5730 24th Street and 3055 Clearview Way

Address Building 1 Address San Mateo, CA . 94402

Sacramento, California 95832 Attention: Legal Department

. Attention: Reina Schwartz ‘

Phone - | (916) 808-7195 Phone (650) 638-1028

Fax ‘ (916) 399-9263 Fax | (650} 638-1029"

E-mail rschwartzi@cityofsacramento.org E-mail Contracts@solarcity.com

Facility - | Purchaser owns the Facility Contractor’s License Numbers

Ownership. CA: CSLB 888104

This Agreement sets forth the terms and conditions of the purchase and sale of solar generated electric energy from the solar panel
system described in Exhibit 2 (the “System”) and installed at the Purchaser’s facility desctibed in Exhibit 3 (the “Facility™).

The exhibits listed below are incorporated by reference and made part of this Agreement.

Exhibit 1 Pricing Attachment : LEGAL APPROVED

Exhibit 2 System Description, Delivery Point and License Area Ly ? ok W

Exhibit 3 Memorandum of License INITIAL r:g,{z\

Exhibit 4 Solar Power Purchase Agreement General Terms and Conditions : ;

Exhibit 5 Non Disturbance Agreement (Lender) P

| | e AT
3

Purchaser: City of Sacramento ~ SolarCity Cg &

Signature:

Printed Name:

Title:

Date:

APPROVED AS TO FORM

City Attorney E/t e %’( ﬁgﬁﬂ ziw

Solar Power Purchase Agreement (Commercial California) 20110209 (CE)

Signature:

Printed Name: W fhj{’? W [ 7&.

Title:

/. Fotiy

63750

Date:

ATTEST:

City Clerk:
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: NROWS - Work Sheet ::. Page 1 of 1

Centrol Tracking #: N/A Name: HEPPNER, MICHELLE Order Type: ADT-SPEC
Requirements Tracking N/A Start Date: 2011/03/24 Status: INITIAL
#: End Date: 2011/03/27 Total Days: 4
Tracking #: 2946484/0
. B37-56-
SSN: 7314

Track This Application | Print Draft/Official Order | View Itinerary

Display Section:  Additlonal Paragraphs

Miscellaneous Standard Paragraphs:

1083
SHIPMENT OF UNACCOMPANIED BAGGAGE IS NOT AUTHORIZED.

1143
TRAVEL IN CIVILIAN CLOTHES DIRECTED.

1350

IN THE UNLIKELY EVENT OF AN EMERGENCY EVACUATION WHILE EXECUTING THESE ORDERS YOU ARE DIRECTED
TO EVACUATE IN ACCORDANCE WITH THE DIRECTION OF THE REGIONAL COMMANDER. AT THE EARLIEST POSSIBLE
OPPORTUNITY UPON RELOCATION, LOG ON TO BUPERS ONLINE (BOL) VIA THE BUPERS WEBSITE
(HTTP://WWW ., NPC.NAVY MIL/CHANNELS) FOR VIRTUAL MUSTER. BE PREPARED TO PROVIDE LOCATIONAND
CONTACT INFORMATION AS REQUESTED.,

1414
FOR QFFICIAL USE ONLY - PRIVACY SENSITIVE - ANY MISUSE OR UNAUTHORIZED DISCLOSURE MAYRESULT IN
BOTH CIVIL AND CRIMINAL PENALTIES. '

Non-Standard Paragraphs:

48 HOUR TRAVEL CLAIM SUBMISSIONREQUIREMENT: YOU ARE DIRECTED TO SUBMIT TRAVEL CLAIMS AND
ITEMIZED RECEIPTS FOR (HOTEL, RENTAL CAR AND ALL REIMBURSEMENTS OVER $75) IAW (COMNAVRESFORCOM
0612197 JAN 04) TO THE SUPPORTING NRA WITHIN 48 HOURS (FAX TO 510-522-8624 ATTN: TRAVEL) DOWN LGAD
TRAVEL CLAIM (DD 1351-2) HTTP://WWW.PSASD.NAVY MIL/WEST/WEST_TRAVEL.UPON THE COMPLETION OF
TRAVEL. USE LINK TO CALL YOUR RESERVE CENTER NO LATER THAN 24 HOURS PRIOR TO YOUR START DATE,
DURING NORMAL HOURS, TQ HAVE GTCC ACTIVATED IF A CERTIFICATE OF NON-AVAILABILITY OR NO MILITARY
LODGING HAS BEEN PROVIDED FOR A SAILOR TRAVELING, THEN TO BOOK THE HOTEL OF THE TRAVELERS CHOICE
THEY MUST CONTACT THE SATC HOTEL DESK AT 1-800-488-3225 BETWEEN THE HOURS OF 0800-1500 MONDAY
THRU FRIDAY CENTRAL TIME ZONE WITH THEIR CREDIT CARD INFORMATION. IF YOU HAVE EMERGENCY TRAVEL
ISSUE WITH 24 HOURS OF YOUR TRAVEL, PLEASE CONTACT X-HOUR SATO EMERGENCY HELP DESK AT 800-359-
9999 OR 800-827-7777 PLEASE MAKE SURE TO VERIFY/UPDATE PAGE2/ESR BEFORE EXECUTING ORDERS, WHICH
IS REQUIRED TO PROCESS BASE PAY BY PAYING PSD. IF MESSING IS NOT AVALIABLE OR NOT PRACTICAL AT THE
AT LOCATION, PLEASE HAVE THE ORDERS ENDORSED STATING THE MESSING WAS NOT AVALTIABLE ORATTAHCED
THE CERTIFICATE OF NON-AVAILABILITY FOR MESSING TO BE ABLE TO REIMBURSE FOR MESSING.

| Back to.Application ||, Closs.e..:.t-h;iss;;w.i:nd.qwf.l
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Exhibit 1
Pricing Attachment

1. Term: Twenty (20) years, beginning on the Commercial Operation Date.
2. Additional Terms: Up to two (2} Additional Terr_ns. of five (5) years each.
3. Environmental Iricentives and Environment Attributes Accrue to Seller.

4. Contract Price:

Contract Year _ ) $/kwh
1 o - $0.0950 | ‘
2 $0.0969 -
3 $0.0088
4 $0.1008
5 $0.1028
6 $0.1049
7 $0.1070
8 $0.1091
9 _ $0.1113
10 ' 80.1135
11 : ' $0.1158
12 ‘ ' _ $0.1181
13 $£0.1205
14 ‘ . $0.1229
15 : $0.1254
16 $0.1279
17 $0.1304
18 ' $0.1330
19 : £0.1357
20 ' o $0.1384

Includes ACH invoicing. If manual invoicing is required, a $25 handling charge will be added to each invoice.
5. Condition Satisfaction Date: 180 days after the Effective Date
6. Anticipated Commercial Operzition Date: 270 days after the Effective Date .
7. Outside Commer¢ial Operation Date: 365 days after the Effective Date

8. Purchase Option

End of Contract Year . Option Price*
Buyout after year 6 o $1,510,928.23
Buyout after year 10 $1,510,596.86
Buyout after year 20 Fair Market Value

*Buyer shall have the right to purchase the System at the greater of the price set forth above and the then current fair market value.
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9._ Termination Value;

Contract Year Termination Value
1 | $4.506,446.72
2 $3,856,924.33
3 $3,030,763.38
4 $2,344,516.76
5 $1,737,979.18
6 | $1,114,344.65
7 $1,021,549.96
8 ° $998.606.81
9 $973,413.59
10 $945,841.37
11 $915,754.52
i2 $883,010.39
13 $847,438.92
14 $808,942.31
15 - $767,294.63
16 $722,341.34
17 $673,898.95
18 $621,774.51
19 $565,765.14
20 $505,657.53
10.  Rebate Variance. All prices jn this Agreement are calculated based on an upfront rebate of $0 and an ongoing incentive

of $0.3/kWh for 5 years. If the actual rebate is lower than caleulated, prices will be adjusted pro-rata to reflect the actual

‘rebate received.

Solar Power Purchase Agreement (Commercial California) 20110209 (CE)
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‘Exhibit 2

System Description, Delivery Point and License Area

1. System Location: 2812 Meadowview Road, Sacramento, California 95832
2. System Size (DC kW): 552.00
3. Expected First Yeéar Energy Production (kWh): 713,000 .
4, Expected Structure: Solar Support Structure
- 5. ~ Expected Module(s):
Manufacturer/Model : Quantity '
Yingli Green Ehergy:YL230P-29b ' 2,400
6. Expected Inverter(s):
~ Manufacturer/Model o . ' Quantity
SatCon Technology:PVS-500 (480 V) ' 1
7. Includes:

SolarCity Limited Warranty, installation of a solar energy system (includes: design, engineering, permitﬁng, installation,
‘monitoring, rebate application and paperwork processing for solar energy system).

8. Excludes:
Unforeseen groundwork (including, but not limited to, excavation/circumvention of underground obstacles), upgrades or
repair 10 customer or utility electrical infrastructure, payment bonds, performance bond(s), prevailing wage construction,
tree removal, tree trimming, i
9. Delivery Point and License Area: SolarCity shall attach a schematic that contains the:
(i} array;

(ii) Delivery Point; and

~ (iii)  access points needed to install and service System (bldg access, electrical room, stairs etc.)
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RECORDING REQUESTED BY AND
WHEN RECORDED, RETURN TO:
SolarCity Corporation’

Legal Department

3055 Clearview Way

San Mateo, CA 94402

)
)
)
)
)
)
)
)
)
;
Facsimile: (650) 560-6182 )
)

Email: contacts@solarcity.com
: J(space above this line reserved for recorder’s use)

" Exhibit 3 |
MEMORANDUM OF LICENSE

THIS MEMORANDUM OF LICENSE is made and entered into this day of , 201, (the “Effective Date™)
by and between CITY OF SACRAMENTO, whose address is 5730 24th Street, Building 1, Sacramento, California 95822
(“Licensor™), and SOLARCITY CORPORATION, whose address is 3055 Clearview Way; San Mateo, €A 94402 (“Licensee”).

A. Licensor s the owner of certain real property (“Premises”), located in the County of Sacramento State of
California, attached to this License as Exhibit A and incorporated herein by reference.

B. Licensor and Licensee have entered into a Solar Power Purchase Agreement dated on or about the Effective Date
{the “Agreement”) under which Licensee is selling energy generated by a photovoltaic electric generating system
(the “System™) 1o Licensor. The Agreement is for a term of twenty {20) years, beginning on the Effective Date and
ending on the twenty (20) vear anniversary of the Commercial Operation Date with an option to extend the
Agreement for up to two (2) extended terms of five (3) years each. Pursuant to the Agreement, Licensor has granted
Licensee an irrevocable, non-exclusive license (“License™) over the Premises for the purposes and on the terms set
forth in the Agreement.

Licensor and Licensee agree as follows:

1. Licensor hereby grants to Licensee the License over the Premises on and subject to the terms and conditions set
forth in the Agreement which is incorporated herein by reference.

2. The term of the License begins on the Effective Date and continues until one hundred and twenty (120) days after
the termination of the Agreement.

3. This Memorandum of License shall not be deemed to modify, alter or amend in any way the provisions of the
License or the Agreement. In the event of any conflict between the terms of the License and/or the Agreement and
this Memorandumi, the terms of the License and/or the Agreement, as applicable, shall control. '

The undersigned have executed this Memorandum of License as of the date first written above.

‘ Bifﬁmﬂorq
Cud Tlidy

LICENSOR - LICENSEE

CITY OF SACRAMENTO

By: : By:
Name: Name: 7N D}‘{f'i/?ﬁ/(»}é’f 7T
Title: Title: ' Fas
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State of

County of

On - , before me, , Notary Public, personally appeared
who proved to me on the ba51s of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within ms‘srumenf
and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person{s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of that the foregoing paragraph is true and
correct.

WITNESS my hand and official seal.

Signature of the Notary Public

State of California

LN s

County of San Mateo

On -, before me, . Notary Public, personally appeared
who proved to.me on the ba51s of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within mstrument
" and acknowledged to me that he/she/they executed the same in his/her/their authorized. capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature of the Notary Public
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~ Exhibit A
To Memorandum of License

Legal Description of Premises

That certain real property located in the County of Sacramento, State of California described as follows:

A PARCEL OF LAND LOCATED IN THE STATE OF CALIFORNIA, COUNTY OF SACRAMENTO, WiTH A SITUS ADDRESS OF 2812 MEADOWVIEW RD,
SACRAMENTO, CA 95832-1441 CURRENTLY OWNED BY CITY OF SACRAMENTO HAVING A TAX ASSESSOR NUMBER OF 053-0010-065-0000 AND
BEING THE SAME PROPERTY MORE FULLY DESCRIBED AS POR SEC 7, T7N, RSE, M.D.B.& M. DES AS: BEG AT A PT LOC N85%%20'37E 1969.33', &
S00%1735E 40' FR THE NW COR OF 8D SEC, TH FR SD P.O.B. N89%20'37E 455.05'; TH S00%55'32E 465.56", TH 889%04'28W 38'; TH S00%55'32E 20.50/,
TH 889262(/37W 422.41'; TH N0OO%17'35W 486.24' TO THE P.O.B. CONTG 5.0915 AC AND DESCRIBED IN DOCUMENT NUMBER 30430-2939 DATED
04/03/2003 AND RECORDED 04/30/2003. :
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Exhibit 4

Selar Power Purchase Agreement General Terms and Conditions

1. Definitions and Interpretation: Unless otherwise defined or required by the context in which any term appears: (a} the
singular includes the plural and vice versa; (b) the words “herein,” “hereof” and “hereunder” refer to this Agreement as a
whole and not to any particular section or subsection of this Agreement; (c) references to any agreement, document or
instrument mean such agreement, document or instrument as amended, medified, supplemented or replaced from time to
time; and (d) the words “include,” “includes™ and “including” mean include, includes and including “without limitation.”
The captions or headings in this Agreement are strictly for convenience and shall not be considered in interpreting this
Agreement.

2, Purchase and Sale of Electricity. Purchaser shall purchase from Seller, and Seller shail sell to Purchaser, all of the electric
energy generated by the System during the Initial Term and any Additional Term (as defined in Exhibit 1, and coflectively
the “Term”). Electric energy generated by the System wiil be delivered to Purchaser at the delivery point identified on
Exhibit 3 (the “Delivery Point™). Purchaser shall take title to the electric energy generaied by the System at the Delivery
Point, and risk of loss will pass from Seller to Purchaser at the Delivery Point. Purchaser may purchase electric energy for -
the Facility from other sources if the Purchaser's electric requirements at the Facility exceed the output of the System.

3. Term and Termination.

a. Initial Term. The initial term (“Initial Term™) of this Agreement shall commence on the Commercial Operation
Date (as defined below) and continue for the length of time specified in Exhibit 1, unless carlier terminated as
provided for in this Agreement. The “Commercial Operation Date” is the date Seller gives Purchaser written
notice that the System is mechanically complete and capable of providing electric energy to the Delivery Point,
Upon Purchaser’s request, Seller will give Purchaser copies of certificates of completion or similar documentation
from Seller’s contractor and the interconnection or similar agreement with SMUD. This Agreement is effective as
of the Effective Date and Purchaser’s failure to enable Seller to provide the electric encrgy by preventing it from
installing the System or otherwise not performing shall not excuse Purchaser’s obligations to make payments that
otherwise would have been due under this Agreement. Additional Terms. [f Purchaser has not exercised its option
to purchase the System by the end of the Initial Term, either Party may give the other Party written notice of its
desire to extend this Agreement on the terms and conditions set forth herein for the number and length of additional
periods specified in Exhibit 1 (each an “Additional Term™). Such notice shall be given, if at all, not more than one
hundred twenty (120) and not less than sixty (60} days before the last day of the Initial Term or the then current
Additional Term, as applicable. The Party receiving the notice requesting an Additional Term shall respond
positively or negatively to that request in writing within thirty (30) days after receipt of the request. . Failure to
respond within such thirty (30) day period shall be deemed a rejection of the offer for an Additional Term. If both
Parties agree to an Additional Term, the Additional Term shall begin immediately upon the conclusion of the Initial
Term or the then cutrent term on the same terms and conditions as set forth in this Agreement. If the Party receiving
the request for an Additional Term rejects or is deemed to reject the first Party’s offer, this Agreement shall
terminate at the end of the [nitial Term (if the same has not been extended) or the then current Additional Term.

4. Billing and Payment.

a. Monthly Charges. Purchaser shall pay Seller monthly for the electric energy generated by the System and
delivered to the Delivery Point at the $/kWh rate shown in Exhibit 1 (the “Contract Price™). The monthly payment
for such energy will be equal to the applicable $/kWh rate multiplied by the number of kWh of energy generated
during the applicable month, as measured by the System meter.

b. Monthly Invoices.' Seller shall invoice Purchaser monthly, either manually or through ACH. Such monthly
‘ invoices shall state (i) the amount of electric energy produced by the System and delivered to the Delivery Point, (ii)

the rates applicable to, and charges incurred by, Purchaser under this Agreement and (iii) the total amount due from
Purchaser. ' i

c. Taxes. Purchaser shall either pay or reimburse Seller for any and all taxes assessed on the generation, sale, delivery
: or consumption of electric energy produced by the System or the interconnection of the System to SMUD’s electric
distribution system, including property taxes on the System; provided, however, Purchaser will not be required to
pay or reimburse Seller for any taxes during periods when Seller fails to deliver electric energy to Purchaser for
reasons other than Force Majeure. For purposes of this Section 4(d), “Taxes™ means any federal, state and local ad
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valorem, property, occupation, generation, privilege, sales, use, consumption, excise, transaction, and other taxes,
regulatory fees, surcharges or other similar charges, but shall not include any income taxes or similar taxes imposed
on Seller’s revenues due to the sale of energy under this Agreement, which shall be Seller’s responsibility.

d. Payment Terms, All amounts due under this 'Agreement shall be due and payable net thirty (30) days from receipt
of invoice. Any undisputed portion of the invoice amount not pald within the thirty (30) day period shall accrue
interest as permitted under Civil Code section 3289.

3. Environmental Attributes and Environmental Incentives,

Unless otherwise specified on Exhibit 1, Seller is the owner of all Environmental Attributes and Environmental Incentives
and is entitled to the benefit of all Tax Credits, and Purchaser’s purchase of electricity under this Agreement does not include
Envircnmental Attributes, Environmental Incentives or the right to Tax Credits or any other attributes of ownership and
operation of the System, ail of which shall be retained by Seller. Purchaser shall cooperate with Seller in obtaining, securing
and transferring all Environmental Atiributes and Environmental Incentives and the benefit of ail Tax Credits, including by
using the electric energy generated by the Systemi in a manner necessary to qualify for such available Environmental
Attributes, Environmental Incentives and Tax Credits. Purchaser shall not be obligated to incur any out—of-pocket costs or

" expenses in connection with such actions unless reimbursed by Seller. If any Environmental Incentives are paid directly to
Purchaser, Purchaser shall immediately pay such amounts over to Seller. To avoid any conflicts with fair trade rules
regarding claims of solar or renewable energy use, Purchaser, if engaged in commerce and/or trade, shall submit to Seller for
approval any press releases regarding Purchaser’s use of solar or renewable energy and shall not submit for publication any
such releases without the written approval of Seller. Approval shali not be unreasonably withheld, and Seller’s review and
approval shall be made in a timely manner to permit Purchaser’s timely pubhcatlon

“Environmental Attributes” means any and all credits, benefits, emissions reductions, offsets, and allowances howsoever
entitled, attributable to the System, the production of electrical energy from the System and its displacement of conventicnal
energy generation, including (1) any avoided emissions of pollutants to the air, soil or water such as sulfur oxides {SOx),
nitrogen oxides (NOx), carbon monoxide (CO) and other pollutants; (2) any avoided emissions of carbon dioxide {CO2),
methane (CH4), nitrous oxide, hydrofluorocarbons, perfluorocarbons, sulfur hexafluoride and other greenhouse gases

- (GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate Change, or otherwise by law,
to contribute to the actual or potential threat of altering the Earth’s climate by trapping heat in the atmosphere; and (3) the
reporting rights related to these avoided emissions, such as Green Tag Reporting Rights and Renewable Energy Credits.
Green Tag Reporting Rights are the right of a party to report the ownership of accumulated Green Tags in compliance with
federal or state Iaw, if applicable, and to a federal or state agency or any other party, and include Green Tag Reporting Rights
accruing under Section 1605(b) of The Energy Policy Act of 1992 and any present or future federal, state, or local law,
regulation or bill, and international or foreign emissions trading program. Envrronmental Attributes do not include
Environmental Incentives and Tax Credits. Seller shall file all tax returns in a manner consistent with this Section 5.
Without limiting the generality of the foregoing, Environmental Attributes include carbon trading credits, renewable energy
credits or certificates, emissions reduction credits, investment credits, emissions allowances, green tags, tradeable renewable
credits and Green-e® products.

“Environmental Incentives” means any and credits, rebates, subsidies, payments or other incentives that relate to seli—

generation of electricity, the use of technology incorporated into the System, environmental benefits of using the System, or-

other similar programs available from SMUD, any other reguiated entity, the manufacturer of any part of the System or any
. Governmental Authority.

“Governmental Authority” means any national, state of local government (whether domestic or foreign), any political
subdivision thereof or any other governmental, quasi-governmental, judicial, public or statutory instrumentality, authority,
body, agency, bureau or entity (including the Federal Energy Regulatory Comm:ssnon or the California Public Ut]lltles
Commlssmn) .or any arbitrator with authority to bind a party at law. ‘ :

“Tax Credlts” means any and all (i) investment tax credits, (ii) production tax credits and (iii) similar tax credits or grants
under federal, state or local law relating to the construction, ownership or production of energy from the System.

6. Conditions to Obligations.
a Conditions io Seller’s Obligations.

Seller’s obligations under this Agreement are conditioned on the completion of the following conditions to Seller’s
reasonable satisfaction on or before the Condition Satisfaction Date:
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i Completion of a physical inspection of the Facility and the property upen which the Facility is located (the
“Premises™) inciuding, if applicable, geotechnical work, and real estate due diligence to confirm the
suitability of the Facility and the Premises for the System;

ii. Approval of (A) this Agreeiment and (B) the Construction Agreement (if any) for the System by Seller’s
Financing Parties. “Construction Agreement” as used in this subsection means an agreement between
SolarCity and a subcontractor to install the System;

Hi. Confirmation that Seller will obtain all applicable SMUD PBI incentives;

iv. " Confirmation that Seller will obtain all applicable Environmental Incentlves (including SMUD PBI
incentives) and Tax Credits;

V. Receipt of all necessary zoning, land use and building permits;

vi. Execution of all necessary agreements with SMUD for interconnection of the System to SMUD’s electric
distribution system; and

Prior to Seller commencing construction and installation of the System, Purchaser shall give Seller proof of self insurance for
all insurance required to be maintained by Purchaser under this Agreement '

b. Conditions to Purchaser’s Obligations.
i. Purchaser’s obligations under this Agreement are conditioned on the occurrence of the Commercial

Operation Date for the System on or before the Outside Commercial Operation Date (See Exhibit 1).
. Failure of Conditions.

If any of the conditions listed in subsections a_or b above are not satisfied by the applicable dates specified in those
subsections, the Parties will attempt in good faith to negotiate new dates for the satisfaction of the failed conditions. If the
parties are unable to negotiate new dates then the Party that has not failed to meet an obligation may terminate this
Agreement upon ten (10) days written notice to the other Party without liability for costs or damages or triggering a default
under this Agreement.

Sellex’s Rights and Obligations.

a. Permits and Approvals. Seller, consistent with applicable laws, shall use commercially reasonable efforts to
obtain, at its sole cost and expense: '

i. any zoning, land use and building permits required to construct, install and operate the System; and

ii. any agreements and approvals from SMUD necessary in order to interconnect the System to SMUD’s
electric distribution system.

Purchaser, consistent with applicable laws, shall cooperate with Seller’s reasonable efforts to obtain such
agreements, permits and approvals :

b. Standard System Repair and Maintenance. Seller shall construct and install the System at the Facility. During
: the Term, Seller will operate and perform all rowtine and emergency repairs te, and maintenance of, the System at its
“sole cost and expense, except for any repairs or maintenance resulting from Purchaser’s negligence, willful
misconduct or breach of this Agreement or the Site Lease (if applicable). Seller shall not be responsible for any
work done by others on any part of the System unless Seller authorizes that work in advance in writing. Seller shall
not be responsible for any loss, damage, cost or expense arising out of or resulting from improper environmental
controls or 1mproper operation or maintenance of the System by anyone other than Seller or Sellet’s contractors. I
the System requires repairs for which Seller is not responsible, Purchaser shall pay Seller for diagnosing and
correcting the problem at Seller or Seller’s contractors’ then current reasonable rates. Scller shall provide Purchaser

with reasonable notice prior to accessing the Facility to make standard repairs.

c. Non-Standard System Repair and Maintenance, If Seller incurs unexpected costs to maintain the System due to
conditions at the Facility that impair the functioning of the System and these conditions were: caused by the
Purchaser or the Purchaser knew or should have known of these conditions; and the Purchaser failed to remedy these
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conditions or inform the Seller of these conditions prior to entering into this Agreement, the pricing, schedule and
other terms of this Agreement will be equitably adjusted to compensate for any work in excess of normally expected
work required to be performed by Seller. In such event, the Parties will negotiate such equitable adjustment in good
faith. ’ )

Breakdown Notice. Seller shall notify Purchaser within twenty-four (24) hours following Seller’s discovery of (i)
any material malfunction in the operation of the System or (ii) an interruption in the supply of electrical energy from
the System. Purchaser and Seller shall each designate personnel and establish procedures such that each Party may
provide notice of such conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day,
including weekends and holidays. Purchaser shall notify Seller immediately upon the discovery of an emergency
condition affecting the System.

Suspension, Notwithstanding anything to the contrary herein, Seller shall be entitled to suspend delivery of
electricity from the System to the Delivery Point for the purpose of maintaining and repairing the System and such
suspension of service shall not constitute a breach of this Agreement; provided, that Seller shall use commercially
reasonable efforts to minimize any interruption in service to the Purchaser. A suspension of delivery of clectricity
under this provision shall not extend the term of the Agreement. )

Use of Contractors and Subcontractors. Seller shall be permitted to use contractors and subcontractors to perform
its obligations under this Agreement. However, Seller shall continue to be responsible for the quality of the work
performed by its-contractors and subcontractors. If a-list of pre-approved contractors and subcontractors is desired,
such list shall be scheduled on an appendix to this Exhibit. All contractors and subcontractors, other than those that
may be scheduled on an appendix to this Exhibit, shall be subject to Purchaser’s prior written consent, not to be
unreasonably withheld.

. Liens and Payment_of Contractors and Supgrliers. Seller shall pay when due all valid charges from all

contractors, subcontractors and suppliers supplying goods or services to Seller under this Agreement and shall keep
the Facility free and clear of any liens related to such charges. Seller shall indemnify Purchaser for all claims, losses,
damages, liabilities and expenses resulting from any liens filed against the Facility or the Premises in connection
with such charges; provided, however, that Seller shall have the right to contest any such lien, so long as it provides
a statutory bond or other reasonable assurances of payment that either remove such lien from title to the Facility and
the Premises or that assure that any adverse judgment with respect to such lien will be paid without affecting title to
the Facility and the Premises.

Unless otherwise provided in this agreement, Seller shall not directly or indirectly cause, create, incur, assume or
allow to exist any mortgage, pledge, lien, charge, security interest, encumbrance or other claim of any nature on or
with respect to the System or any interest therein. Seller shall immediately notify Purchaser in writing of the
existence of any such mortgage, pledge, lien, charge, security interest, encumbrance or other claim, shall promptly
cause the same to be discharged and released of record without cost to Purchaser, and shall indemmify Purchaser
against all costs and expenses (including reasonable attorneys’ fees) incurred in discharging and releasing any such
mortgage, pledge, lien, charge, security interest, encumbrance or other claim. '

No Warranty. NO WARRANTY OR REMEDY, WHETHER STATUTORY, WRITTEN, ORAL, EXPRESS OR
IMPLIED, INCLUDING WITHOUT LIMITATION WARRANTIES OF MERCHANTABILITY AND FITNESS
FOR A PARTICULAR PURPOSE, OR WARRANTIES ARISING FROM COURSE OF DEALING OR USAGE
OF TRADE SHALL APPLY. The remedies set forth in this Agreement shall be Purchaser’s sole and exclusive
remedies for any claim or liability arising out of or in connection with this Agreement, whether arising in contract,
tort (including negligence), strict liability or otherwise. The Limited Warranty SolarCity will provide Purchaser
with is a separate contract from this Agreement. No rights provided to Purchaser by the Limited Warranty may be

asserted under this Agreement. No warranty is made in this Agteement. Therefore, any warranty claim must be-

made independently of this Agreement and will not affect Purchaser’s obligations under this Agreement.

8. Purchaser’s Rights and Obligations.

a.

Facility Access Rights. Purchaser grants to Seller and to Seller’s agents, employees and contractors an irrevocable
non-exclusive license running with the Premises (the “License”) for access to, on, over, under and across the
Premises as more particularly described in Exhibit A to Exhibit 3 {the “License Area”) for the purposes of (a)
installing, constructing, operating, owning, maintaining, accessing, removing and replacing the System; (b)
performing ail of Seller’s obligations and enforcing all of Seller’s rights set forth in this Agreement; and (c)
installing, using and maintaining electric lines and equipment, including inverters and meters, necessary to
interconnect the System to Purchaser’s electric system at the Facility and/or to SMUDs electric distribution system
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or that otherwise may from time to time be useful or necessary in connection with the construction, installation,
operation, maintenance or repair of the System. Seller shall notify Purchaser prior to entering the Facility except in
situations where there is imminent risk of damage to persons or property. Purchaser shall provide Seller access
during normal business hours, excluding weekends and holidays and during emergency situations when it is
reasonable to enter the premises, for the purposes and on the terms set forth in the Agreement. Seller will provide
twenty-four (24) hour notice or as much time as is reasonably possibie to Purchaser in the event that it needs to
access the System during excluded periods.. - The term of the License shall continue until the date that is one
hundred and twenty (120) days following the date of expiration or termination of this Agreement (the “License
Term”). During the License Term, Purchaser shall ensure that Seller’s rights under the License and Seller’s access
to the License Area are preserved and protected and shall not interfere with or permit any third parties to interfere
with such rights or access. The grant of the License shall survive termination of this agreement by either Party.
Purchaser agrees that Seller may record a memorandurm of license in substantially the same form attached hereto as
Exhibit 3 in the land records respecting the License. :

b. OSHA Compliance. Both parties shall ensure that all Occupational Safety and Health Act (OSIHA) requirements
and other similar applicable safety laws or codes are adhered to in their performance under this Agreement.

c. Maintenance of Facility. Purchaser shall, at its sole cost and expense, maintain the Facility in good condition and
repair. Purchaser will ensure that the Facility remains interconnected to the local utility (SMUD) grid at all times
-and will not permit cessation of electric service to the Facility from the local wility (SMUD). Purchaser is fully
responsible for the maintenance and repair of the Facility’s electrical system and of all of Purchaser’s equipment that
utilizes the System’s outputs. Purchaser shall properly maintain in full working order all of Purchaser’s electric
supply or generation equipment that Purchaset may shut down while utilizing the System. Purchaser shall promptly
notify Seller of any matters of which it is aware pertaining to any damage to or loss of use of the System or that
could reasonably be expected to adversely affect the System. '

d. No Alteration of Facility. Purchaser shall not make any alterations or repairs to the Facility which may adversely
affect the operation and maintenance of the System without Seller’s prior written consent. If Purchaser wishes to
make such alterations or repairs, Purchaser shall give prior written notice to Seller, setting forth the work to be
undertaken (except for emergency repairs, for which notice may be given by telephone), and give Seller the
opportunity to advise Purchaser in making such alterations or repairs in a manner that avoids damage to the System.
Purchaser shall be responsible for all damage to the System caused by Purchaser or ifs contractors, excluding
damages resulting from alterations or repairs performed at the Seiler’s written direction.  To the extent that -
temporary disconnection or removal of the System is necessary to perform such alterations or repairs, such work and
any replacement of the System after completion of Purchaser’s alterations and repairs, shall be done by Seller or its
contractors at Purchaser’s cost. All of Purchaser’s alterations and repairs will be done in a good and workmanlike
manner and in compliance with all applicable laws, codes and permits.

e. Outages. Purchaser shall be permitted to be off line for two (2) full twenty-four' (24) hour days (each, a
- “Scheduled Qutage™) per calendar year during the Term, during which days Purchaser shall not be obligated to
accept or pay for electricity from the System; provided, however, that Purchaser must notify Seller in writing of
each such Scheduled Outage at Jeast forty-eight (48) hours in advance of the commencement of a Scheduled Outage.
In the event that Scheduled Qutages exceed two (2) days per calendar year or there are unscheduled outages, in each
case for a reason other than a Force Majeure event, Seller shail reasonably estimate the amount of electricity that
would have been delivered to Purchaser during such excess Scheduled Ouiages or unscheduled outages and ‘shall
ifrvoice Purchaser for such amount in accordance with Section 4. '

f. " Liens. Purchaser shall not directly or indirectly cause, create, incur, assume or allow to exist any mortgage, pledge,
lien, charge, security interest, encumbrance or other claim of any nature on or with respect to the System or any
interest therein. Purchaser shall immediately notify Seller in writing of the existence of any such mortgage, pledge,
lien, charge, security interest, encumbrance or other claim, shall promptly cause the same to be discharged and
released of record without cost to Seller, and shall indemnify Seller against all costs and expenses (including
reasonable attorneys’ fees) incurred in discharging and releasing any such mortgage, pledge, lien, charge, security
interest, encumbrance or other ¢laim. :

g Security. Purchaser shail be responsible for maintaining the physical security of the Facility and the System.
Purchaser will not conduct activities on, in or about the Lieense—Area—or the Facility that have a reasonable
likelihood of causing damage, impairment or otherwise adversely affecting the System.

h. Insolation. Purchaser understands that unobstructed access to sunlight (“Insolation”) is essential to Seller’s
performance of its obligations and a material term of this Agreement. Purchaser shall not in any way cause and,
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where possible, shall not in any way permit any interference with the System’s Insolation. [f Purchaser becomes
aware of any activity or condition that could diminish the Insolation of the System, Purchaser shall notify Seller
immediately and shall cooperate with Seller in preserving the System’s existing Insolation levels. The Parties agree
that reducing Insolation would irreparably injure Seller, that such injury may not be adequately compensated by an
award of money damages, and that Seller is entitled to seek specific enforcement of this Section 8(h) against
Purchaser.

i Data Line. Purchaser shall provide Seller a high speed internet data line during the Term to enable Seller to record
the electric energy generated by the System. If Purchaser fails to provide such high speed internet data line, or if
such line ceases to function and is not repaired, Seller may reasonably estimate the amount of electric energy that
was generated and invoice Purchaser for such amount in accordance with Section 4.

i- Breakdown Notice. Purchaser shall notify Seller within twentv-four (24} hours following the discovery by it of (A)
any material malfunction in the operation of the System; or (B) any occurrences that could reasonably be expected
to adversely affect the System. Purchaser shall notify Seller immediately upon (A) an interruption in the supply of
electrical energy from the System; or (B) the discovery of an emergency condition respecting the System. Purchaser
and Seller shall each designate personnel and establish procedures such that each Party may provide notice of such
conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day, including weekends and
holidays.

9. _ Change in Law.

“Change in Law™ means (i} the enactment, adoption, promulgation, modification or repeal after the Effective Date of any
applicable faw or regulation; (ii) the imposition of any material conditions on the issuance or renewal of any applicable
permit after the Effective Date of this Agreement (notwithstanding the general requirements contained in any applicable
Permit at the time of application or issuc to comply with future laws, ordinances, codes, rules, regulations or similar
legislation), or (iii} a change in any SMUD rate schedule or tariff approved by any Governmental Authority which in the case
of any of (i), (ii) or (iii), establishes requirements affecting owning, supplying, constructing, installing, operating or
maintaining the System, or other performance of the Seller’s obligations hereunder and which has a material adverse effect
on the cost to Seller of performing such obligations; provided, that a change in federal, state, county or any other tax faw after
the Effective Date of this Agreement shall not be a Change in Law pursuant to this Agreement.

If'any Change in Law occurs that has a material adverse effect on the cost to Seller of performing its obligations under this
Agreement, then the Parties shall, within thirty (30) days following receipt by Purchaser from Seller of notice ¢f such Change
in Law, meet and attempt in good faith to negotiate amendments to this Agreement as are reasonably necessary to preserve
the economic value of this Agreement to both Parties. If the Parties are unable to agree upon such amendments within such
thirty (30) day period, then Seller shall have the right to terminate this Agreement without further liability to either Party
except with respect to payment of amounts accrued prior to termination.

19. Relocation of System.

If Purchaser ceases-to conduct business operations at and/or vacates the Facility or is prevented from operating the System at
the Facility prior to the expiration of the Term, Purchaser shall have the option to provide Seller with a mutually agreeable
" substitute premises located within SMUD as the terminated System or in a location with similar Utility rates and Insolation.
Purchaser shall provide writtén notice at least sixty (60} days but not more than one hundred eighty (180) days prior to the
date that it wants to make this substitution. In connection with such substitution, Purchaser shall execufe an amended
agreement that shall have all of the same terms as this Agreement except for the (i) Effective Date; (ii) License, which will be
amended to grant rights in the real property where the System relocated to; and (iii} Term, which will be the remainder of the
Term of this Agreement and such amended agreement shall be decmed to be a continuation of this Agreement without
termination. Purchasér shall also provide any new Purchaser, owner, lessor or mortgagee consents or releases required by
Seller or Seller’s Financing Parties in connection with the substitute facility. Purchaser shall pay all costs associated with
relocation of the System, including all costs and expenses incurred by or on behalf of Seller in connection with removal of
the System from the Facility and installation and testing of the System at the substitute facility and all applicable
interconnection fees and expenses at the substitute facility, as well as costs of new title search and other out-of-pocket
expenses connected to preserving and refiling the security interests of Seller’s Financing Parties in the System. Seller shall
remove the System from the vacated Facility prior to the termination of Purchaser’s ownership, lease or other rights to use
such Facility. Seller will not be required to restore the Facility to its prior condition but shall promptly pay Purchaser for any
damage caused by Seller during removal of the System, but not for normal wear and tear. If the substitute facility has inferior
Insolation as compared to the original Facility, Seller shall have the right to make an adjustment to Exhibit 1 such that
Purchaser’s payments to Seller are the same as if the System were located at the original Facility. If Purchaser is unable to
provide such substitute facility and to relocate the System as provided, any early termination will be treated as a default by
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Purchaser.

Removal 6f System at Expiration.

Upon the expiration or earlier termination of this Agreement (provided Purchaser does not exercise its purchase option),
Seller shall, at its expense, remove all of its tangible property comprising the System from the Facility on a mutually
convenient date, but in no event later than ninety (90) days afier the expiration of the Term. Excluding ordinary wear and
tear, the Facility shall be returned to its original condition including the removal of System mounting pads or other support
structures. In no case shall Seller’s removal of the System affect the integrity of Purchaser’s roof, which shall be as leak
proof as it was prior to removal of the System and shall be flashed and/or patched to existing roof specifications. Seller shall -
leave the Facility in neat and clean order. If Seller fails to remove or commence substantial efforts to remove the System by
such agreed upon date, Purchaser shall have the right, at its option, to remove the System to a public warehouse and restore
the Facility to its original condition (other than ordinary wear and tear) at Seller’s cost. Purchaser shall provide sufficient
space for the temporary storage and staging of tools, materials and equipment and for the parking of construction crew
vehicles and temporary construction trailers and facilities reasonably necessary during System removal. :

Measurement.

Electricity delivered to the Facility shall be measured by the SolarGuard monitoring system installed and maintained by
Seller as part of the System. : :

Defauit, Remedies and Damages.

a. Default. Any Party that fails to perform its responsibilities as listed below or experiences any of the circumstances .
listed below shall be deemed a “Defaulting Party” and each event of default shall be a “Default Event™:

g))] failure of a Party to pay any amount due and payable under this Agreement, other than an amount
that is subject to a good faith dispute, within ten {10) days following receipt of writien notice from
the other Party (the “Non-Defaulting Party™) of such failure to pay (“Payment Default™);

@) failure of a Party to substantially perform any other material obligation under this Agreement
within thirty (30) days following receipt of written notice from the Non-Defaulting Party
demanding such cure; provided, that such thirty (30) day cure period shall be extended (but not
beyond ninety (90) days) if and to the extent reasonably necessary to cure the Default Event, if (i)
the Defaulting Party initiates such cure with the thirty (30) day period and continues such cure to
completion and (ii) there is no material adverse affect on the Non-Defaulting Party resulting from
the failure to cure the Default Event; :

3) if any representation or warranty of a Party proves at any time to have been incorrect in any
material respect when made and is material to the transactions contemplated hereby, if the effect
of such incorrectness is not cured within thirty (30) days following receipt of written notice from
the Non-Defaulting Party demanding such cure; ' '

(4) Purchaser loses its rights to occupy and enjoy the Premiseé;

(5) a Party, or its guarantor, becomes insolvent or is a party to a bankruptcy, reorganization,
insolvency, liquidation, receivership, dissolution, winding-up or relief of debtors, or any general
assignment for the benefit of creditors or other similar arrangement or any event occurs Or
proceedings are taken in any jurisdiction with respect to the Party which has a similar effect; or

()] Purchaser prevents Seller from installing the System or otherwise failing to perform in a way that

‘ prevents the delivery of electric energy from the System. Such Default Event shall not excuse

Purchaser’s obligations to make payments that otherwise would have been due under this
Agreement,

b. Remedies.

(1) Remedies for Payment Default, If a Payment Default occurs, the Non-Defaulting Party may
suspend performance of its obligations under this Agreement. Further, the Non-Defaulting Party
may pursue any remedy under this Agreement, at law or in equity, including an action for damages
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and termlnatlon of this Agreement, upon five (5) days pnor written notice to the Defaultmg Party

following the Payment Default

Remedies for Other Defaults. On the occurrence of a Default Event other than a Payment Default,
the Non-Defaulting Party may pursue any remedy under this Agreement, at Jaw or in equity,
including an action for damages and termination of this Agreement or suspension of performance

“of its obligations under this Agreement, upon five {5) days prior written notice to the Defaulting

Party following the occurrence of the Default Event. Nothing herein shall limit either Party’s right
to collect damages upon the occurrence of a breach or a default by the other Party that does not
become a Default Event. If Purchaser terminates this contract without cause prior to System
Installation, Purchaser shall pay Seller for all reasonable costs incurred to date. This shall be
Seller’s sole remedy against Purchaser in the event of default prior to System Installation.

Damages Upon Termination by Default. Upon a termination of this Agreement by the Non-
Defaulting Party as a result of a Default Event by the Defaulting Party, the Defaulting Party shall
pay a Termination Payment to the Non—Defaultmg Party determined as follows (the “Termination
Payment™): :

A. Purchaser. If Purchaser is the Defaulting Party and Seller terminates this Agreement, the -

Termination Payment to Seller shall be equal to the sum of (i) the termination value set
forth in Exhibit 1 (the “Termination Value”) for such Contract Year, (ii) commercially
reasonable removal costs as provided in Section 13(b)(2)(C) and (iii} any and all other
amounts previously accrued under this Agreement and then owed by Purchaser to Seller.

The Parties agree that actual damages to Seller in the event this Agreement terminates -

prior to the expiration of the Term as the result of an Default Event by Purchaser would
be difficult to ascertain, and the applicable Termination Value set forth in Exhibit 1 is a
‘reasonable approximation of the damages suffered by Seller as a result of early
termination of this Agreement. The Termination Payment shall not be less than zero.

B. Seller. If Seller is the Defaulting Party and Purchaser terminates this Agreement, the
Termination Payment to Purchaser shall be equal to the sum of (i) the present value
(using a discount rate of 9.5%) of the excess, if any, of the reasonably expected cost of
electric energy from SMUD over the Contract Price for the reasonably expected
production of the System for the remainder of the Initial Term or the then current
Additional Term, as applicable; (ii} all costs reasonably incurred by Purchaser in re-
converting its electric supply to service from SMUD; (jii) any removal costs incurred by
Purchaser, and (iv) any and all other amounts previousty accrued under this Agreement
and then owed by Seiler to Purchaser.. The Termination Payment shall not be less than
Zero. ‘ ‘ :

C. Obligations Following Termination. If a Non-Defaulting Party terminates this
Agreement pursuant to this Section 13(b), then following such termination, Seller shail,
at the sole cost and expense of the Defaulting Party, remove the equipment (except for
mounting pads and support structures) constituting the System. The Non-Defaulting
Party shall take all commercially reasonable efforts to mitigate its damages as the result
of a Defauit Event.

14. Representations and Warranties.

a. General Representations and Warranties, Each Party represents and warrants to the other the following:

(1)

(2
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Such Party is duly organized, validly existing and in good standing under the laws of the
jurisdiction of its formation; the execution, delivery and performance by such Party of this
Agreement have been duly authorized by all necessary corporate, partnership or limited liability
company action, as applicable, and do not and shall not violate any law; and this Agreement is
valid obligation of such Party, enforceable against such Party in accordance with its terms (except
as may be limited by applicable bankruptcy, insolvency, reorganization, moratorium and other
similar laws now or hereafter in effect relating to creditors® rights generally).

Such Party has obtained all licenses, authorizations, consents and approvals required by any
Governmental Authority or other third party and necessary for such Party to own its assets, carry

143 of

157




on its business and to execute and deliver this Agreement; and such Party is in compliance with all
laws that relate to this Agreement in all material respects. :

b. Purchaser’s Representations and Warranties. Purchaser represents and warrants to Seller the following:

(N

2)

(3}

(4)

(3)
(6)

License. Purchaser has the full right, power and authority to grant the License contained in
Section 8(a). Such grant of the License does not violate any law, ordinance, rule or other
governmental restriction applicable to Purchaser or the Facility and is not inconsistent with and
will not result in a breach or default under any agreement by which Purchaser is bound or that
affects the Facility.

Other Apreements. Neither the execution and delivery of this Agreement by Purchaser nor the
performance by Purchaser of any of its obligations under this Agreement conflicts with or will
result in a breach or default under any agreement or obligation to which Purchaser is a party or by

- which Purchaser or the Facility is bound.

Accuracy of Information. All information provided by Purchaser to Seller, as it pertains to the
Facility’s physical configuration, Purchaser’s planned use of the Facility, and Purchaser’s
estimated electricity requirements, is accurate in all material respects.

Purchaser Status. Purchaser is not a public utility or a public utility holding company and is not
subject to regulation as a public utility or a public utility holding company.

No Pool Use. No electricity generated by the System will be used to heat a swimming pool.
Oregon Only: The electricity generated by the System will be used solely for cominercial and

business purposes. No portion of the electricity generated will be used for personal, family,
household or agricultural purposes.

15. System and Facility Damage and Insurance.

a. S'vstem and Facility Damage.

(1)

(2}

Seller’s Obligations. If the System is damaged or destroyed other than by Purchaser’s gross
negligence or wiltful misconduct, Seller shall promptly repair and restore the System to its pre-
existing condition; provided, however, that if more than fifty percent (50%) of the System is
destroyed during the last five (5) years of the Initial Term or during any Additional Term, Seller
shall not be required to restore the System, but may instead terminate this Agreement, unless
Purchaser agrees (i) to pay for the cost of such restoration of the System or (ii} to purchase the
System “AS-IS” at the greater of (A) then current fair market value of the System and (B) the sum
of the amounts described in Section 13.b(3)AND) (using the date of purchase to determine the
appropriate Contract Year) and Section 13.b(3)A)(iii).

Purchaser’s Obligations. If the Facility is damaged or destroyed by casualty of any kind or any '

other occurrence other than Seller’s gross negligence or willful misconduct, such that the
operation of the System and/or Purchaser’s ability to accept the electric energy produced by the
Systemn are materially impaired or prevented, Purchaser shall promptly repair and restore the
Facility to its pre-existing condition; provided, however, that if more than 50% of the Facility is
destroyed during the last five years of the Initial Term or during any Additional Term, Purchaser
may elect either (i) to restore the Facility or (ii) to pay the Termination Value set forth in Exhibit
1 and all other costs previously accrued but unpaid under this Agreement and thereupon terminate
this Agreemett.

b. Insurance Coverage. At all times during the Term, Seller and Purchaser shall maintain the following insurance:

i Seller’s Insurance. Seller shall maintain (i} property insurance on the System for the replacement cost
thereof, (i) comprehensive general liability insurance with coverage of at least $1,000,000 per occurrence
‘and $2,000,000 annual aggregate, (iii) employer’s liability insurance with coverage of at least $1,000,000
and (iv) worker’s compensation insurance as required by law.
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ii. Purchaser’s Insurance. Seller acknowledges that Purchaser is a self-insured public entity. Within (30) days
after execution of this Agreement, Purchaser shall provide a letter of self-insurance stating that Purchaser’s
self-insurance program adequately protects against liabilities and claims arising out of the performance of
this agreement. '

<. Policy Provisions. Seller’s insurance policies provided hereunder shall (i) contain a provision whereby the insurer
agrees to give the party not providing the insurance thirty (30) days (ten (10) days in the event of non-payment of
premiums) written notice before the insurance is cancelled, terminated or materially altered, (if) be written on an
occurrence basis, (i) with respect to the liability insurance policies, inciude the other Party as an additional insured
as its interest may appear, (iv) include waivers of subrogation, (v) provide for primary coverage without right of
" contribution from any insurance of the other Party, and (vi) be maintained with companies either rated no less than
A- as to Policy Holder’s Rating in the current edition of Best’s Insurance Guide or otherwise reasonably acceptable

to the other party. : '

d. Certificates. Within thirty (30) days afier execution of this Agreement and upon the other Party’s request and

' annually thereafier, Seller shall deliver the other Party certificates of insurance evidencing the above required
.coverage. A Party’s receipt, review or acceptance of such certificate shall in no way limit or relieve the other Party
of the duties and responsibilities to maintain insurance as set forth in this Agreement,

e. Deductibles, Unless and to the extent that a claim is covered by an indemnity set forth in this Agreement, each
Party shall be responsible for the payment of its own deductibles: '
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16. Ownership; Option to Purchasé.

a. Ownership of System. Throughout the Term, Seller shall be the legal and beneficial owner of the System at all
- times, including all Environmental Attributes, and the System shall remain the personal property of Seller and shail
not attach to or be deemed a part of, or fixture to, the Facility or the Premises. Each of the Seller and Purchaser
agree that the Seller is the tax owner of the System and all tax filings and reports will be filed in a manner consistent
with this Agreement. The System shall at all times retain the legal status of personal property as defined under
Article 9 of the Uniform Commercial Code. Purchaser covenants that it will use commercially reasonable efforts to
place all parties having an interest in or a mortgage, pledge, lien, charge, security interest, encumbrance or other
claim of any nature on the Facility or the Premises on notice of the ownership of the System and the legal status or
classification of the System as personal property. If there is any mortgage or fixture filing against the Premises
which could reasonably be construed as prospectively attaching to the System as a fixture of the Premises, Purchaser
shall provide a disclaimer or release from such lienholder.. 1f Purchaser is the fee owner of the Premises, Purchaser
consents to the filing of a disclaimer of the System as a fixture of the Premises in the office where real estate records
are customarily filed in the jurisdiction where the Facility is located. If Purchaser is not the fee owner, Purchaser
will obtain such consent from such owner. Purchaser agrees to deliver to Seller a non-disturbance agreement in a
form reasonably acceptable to Seller from the owner of the Facility (if the Facility is leased by Purchaser), any
mortgagee with a lien on the Premises, and other Persons holding a similar interest in the Premises.

b. Option to Purchase. At the end of the sixth (6th}) and tenth (10th) Coniract Years and at the end of the Initial Term
and each Additional Term, s0 long as Purchaser is not in default under this Agreement, Purchaser may purchase the
System from Seller on any such date for a purchase price equal to (i) with respect to an option exercised at the end
of the sixth (6th) or tenth (10th) Contract Years the greafter of (A) the amount set forth at such time in the Purchase
Option Price schedule in Exhibit 1, and (B) the Fair Market Value of the System, and (i) with respect to an option
exercised at the end of the Term or an-Additional Term, the Fair Market Value of the System. The “Fair Market
Value” of the System shall be determined by mutual agreement of Purchaser and Seller; provided, however, if
Purchaser and Seller cannot agree to a Fair Market Value within thirty (30) days after Purchaser has exercised its
option, the Parties shall select a nationally recognized independent appraiser with experience and expertise in the -
solar photovoltaic industry to determine the Fair Market Value of the System. Such appraiser shall act reasonably
and in good faith to determine the Fair Market Value of the System on an installed basis and shall set forth such
determination in a written opinion delivered to the Parties, The valuation made by the appraiser shall be binding
upen the Parties in the absence of grounds for vacation of an arbitration award under Code of Civil Procedure
section 1286.2. The costs of the appraisal shall be borne by the Parties equally. Purchaser must provide a
notification to Seller of its intent to purchase at least ninety (90} days and not more than one hundred eighty (180)
days prior to the end of the applicable Contract Year or the Initial Term or Additional Term, as applicable, and the
purchase shall be complete prior to the end of the applicable Contract Year or the Initial Term or Additional Term,
as applicable. Upon purchase of the System, Purchaser will assume complete responsibility for the operation and
maintenance of the System and liability for the performance of the System, and Seller shall have no further liabilities
or obligations hereunder.

17, Indemnification and Limitations of Liability.

a. General. Each Party (the “Indemnifying Party™) shall defend, indemnify and hold harmless the other Party and the
directors, officers, shareholders, partners, members, agents and employees of such other Party, and the respective
affiliates of each thereof (collectively, the “Indemnified Parties”), from and against all loss, damage, expense,
liability and other claims, including court costs and reasonable attorneys® fees (collectively, “Liabilities™) resulting
from any third party actions relating to the breach of any representation or warranty set forth in Section 14 and from
injury to or death of persons, and darhage to or loss of property to the extent caused by or arising out of the negligent
acts of omissions of, or the willful misconduct of, the Indemnifying Party (or its contractors, agents or employees) in
connection with this Agreement; provided, however, that nothing herein shall require the Indemnifying Party to
indemnify the Indemnified Party for any Liabilities to the extent caused by or arising out of the negligent acts or
omissions of, or the willful misconduct of, the Indemnified Party. This Section 17(a) however, shall not apply to
liability arising from any form of hazardous substances or other environmental contamination, such matters being
addressed exclusively by Section 17(c).

b. Notice and Participation in Third Party Claims. The Indemnified Party shall give the Indemnifying Party written
notice with respect to any Liability asserted by a third party (a “Claim™), as soon as possible upon the receipt of -
information of any possible Claim or of the commencement of such Claim. The Indemnifying Party may assume the
defense of any Claim, at its sole cost and expense, with counsel designated by the indemnifying Party, to include the
City Attorney’s Office in the event the Purchaser is the Indemnifying Party, and reasonably satisfaciory to the
Indemnified Party. The Indemnified Party may, however, select separate counsel if both Parties are- defendants in
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the Claim and such defense or other form of participation is not reasonably available to the Indemnifying Party. The
Indemnifying Party shall pay the reasonable attorneys’ fees incurred by such separate counsel until such time as the
need for separate counsel expires. The Indemnified Party may also, at the sole cost and expense of the Indemnifying
Party, assume the defense of any Claim if the Indemnifying Party fails to assume the defense of the Claim within a
reasonable time. Neither Party shall settle any Claim covered by this Section 17(b) unless it has obtained the prior
written consent of the other Party, which consent shall not be unreasenably withheld or delayed. The Indemmifying
Party shall have no liability under this Section 17(b) for any Claim for which such notice is not provided if that the
failure to give notice prejudices the Indemnifying Party.

Environmental Indemnification. Seller shall indemnify, defend and hold harmless all of Purchaser’s Indemnified
Parties from and against all Liabilities arising out of or relating to the existence at, on, above, below or near the
License Area of any Hazardous Substance (as defined in Section 17(c)(i)) to the extent deposited, spilled or
otherwise caused by Seller or any of its contractors or agents. Purchaser shall indemnify, defend and hold harmless
all of Seller’s Indemnified Parties from and against all Liabilities arising out of or relating to the existence at, on,
above, below or near. the Premises of any Hazardous Substance, except to the extent deposited, spilled or otherwise
caused by Seller or any of its contractors or agents. Each Party-shall promptly notify the other Party if it becomes
aware of any Hazardous Substance on or about the License Area or the Premises generally or any deposit, spill or
release of any Hazardous Substance, '

i. “Hazardous Substance” means any chemical, waste or other substance (a) which now or hercafter
becotnes defined as or included in the definition of “hazardous substances,” “hazardous wastes,”
“hazardous materials,” “extremely hazardous wastes,” “resiricted hazardous wastes,” “toxic substances,”
“toxic pollutants,” “pollution,” “pollutants,” “reguiated substances,” or words of similar import under any
laws pertaining to the environment, health, safety or welfare, (b) which is declared to be hazardous, toxic,
or polluting by any Governmental Authority, (c) exposure to which is now or hereafier prohibited, limited
or regulated by any Governmental Authority, (d) the storage, use, handling, disposal or release of which is
restricted or regulated by any Governmental Authority, or (e) for which remediation or cleanup is required
by any Governmental Authority. -

Limitations on Liability.

i. No Consequential Damages. Neither Party nor its directors, officers, sharcholders, partners, members,
agents and employees subcontractors or suppliers shall be liable for any indirect, special, incidental,
exemplary, or consequential loss or damage of any nature arising out of their performance or non-
performance hereunder even if advised of such. '

ii. Actual Damages. Seller’s aggregate liability under this Agreement arising out of or in connection with the
performance or non-performance of this Agreement shall not exceed the lesser of (A) the total payments
made by Purchaser under this Agreement as of the date that the events that first gave rise to such liability
occurred; and (B) the total of the prior twelve (12) monthly payments preceding the date that the events that
first gave rise to such liability occurred. The provisions of this Section (17)(d)(ii) shall apply whether such
liability arises in contract, tort (including negligence), strict liability or otherwise. Any action against either

* party must be brought within two (2} years after the cause of action accrues.

Force Majeure.

a.

"Force Majeure Event" means any act or event that prevents the affected Party from performing its obligations in
accordance with the Agreement, if such act or event is beyond the reasonable control, and not the result of the fault
or negligence, of the affected Party and such Party had been unable to overcome such act or event with the exercise
of due diligence (including the expenditure of reasonable sums). Subject to the foregoing conditions, "Force
Majeure Event" shall include without limitation the following acts or events: (i) natural phenomena, such as storms,
hurricanes, floods, lightning, volcanic eruptions and earthquakes; (ii) explosions or fires arising from lightning or
other causes unrelated to the acts or omissions of the Party seeking to be excused from performance; (iii) acts of war
or public disorders, civil disturbances, riots, insurrection, sabotage, epidemic, terrorist acts, or rebellion; (iv) strikes
or labor disputes (except strikes or labor disputes caused solely by employees of the Provider or as a result of such
party's failure to comply with a collective bargaining agreement); (v) action by a Governmental Authority, including
a moratorium on any activities related to the Agreement; and (vi) the inability for one of the Parties, despite its
reasonable efforts, to obtain, in a timely manner, any Governmental Approval necessary to enable the affected Party
to fulfill its obligations in accordance with the Agreement, provided that the delay or non-obtaining of such

Governmental Approval is not attributable to the Party in question and that such Party has exercised its reasonable -
efforts to obtain such Permit. ‘
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Governmental Approval is not attributable to the Party in question and that such Party has exercised its reasonable
efforts to obtain such Permit.

A Force Majeure Event shall not be based on the economic hardship of either Party, except as described in the
following paragraph. Due to the constitutional limitations on cities pertaining to multiple year contracts, a Force
Majeure event shall include a "budget non-appropriation event” in which the City’s appropriation for any year
covered in this Agreement does not appropriate funds for the procurement of any utility services for City. During the
continuation of a budget non-appropriation event as defined above, if the City does not otherwise have other funds
available to make payments otherwise due on this Agreement, the City shall not be obligated to pay for (and the
Seller shall not be required to deliver) electric energy provided under this Agreement until the budget non-
appropriation event has terminated. City agrees that it shall use its best efforts to seek appropriation for utility
services during the term of this Agreement. If a budget non-appropriation event continues for more than 180 days,
Seller (but not Purchaser) may terminate this Agreement.

b. Excused Performance. Except as otherwise specifically provided in the Agreement, neither Party shall be
considered in breach of the Agreement or liable for any delay or failure to comply with the Agreement (other than
the failure to pay amounts due hereunder), if and to the extent that such delay or failure is attributable to the
occurrence of a Force Majeure Event; provided that the Party claiming relief under this Section 10 shall immediately
(i) notify the other Party in writing of the existence of the Force Majeure Event, (if) exercise ali reasonable efforts
necessary to minimize delay caused by such Force Majeure Event, (iii) notify the other Party in writing of the
cessation or termination of said Force Majeure Event and (iv) resume performance of its obligations hereunder as
soon as practicable thereafter; provided, however, that Purchaser shall not be excused from making any payments
and paying any unpaid amounts due in respect of Solar Services delivercd to Purchaser prior to the Force Majeure
Event performance interruption.

[ Termination in Consequence of Force Majeure Event, If a Force Majeure Event shall have occurred that has
affected Seller's performance of its obligations hereunder and that has continued for a continuous period of one
hundred eighty (180) days, then Purchaser shall be entitled to terminate the Agreement upon ninety (90) days' prior
written notice to Seller. If at the end of such ninety (50) day period such Force Majeure Event shall still continue,
the Agrecment shall automatically terminate, Upon such termination for a Force Majeure Event, neither Party shall
have any liability to the other (other than any such liabilities that have acerued prior to such termination), and the
provisions of Section 2.2 (Early Termination) shall be inapplicable.”

19. Assignrhent and Financing.

a. Assignment. This Agreement may not be assigned in whole or in part by either Party without the prior written
consent of the other Party, which consent shall not be unreasonably withheld or delayed. Notwithstanding the
foregoing, Seller may, without the prior written consent of Purchaser, (i} assign, mortgage, pledge or otherwise
collaterally assign its interests in this Agreement.to any Financing Party, (i) directly or indirectly assign this
Agreement to an affiliate of Seller, (iif) assign this Agreement to any entity through which Seller is obtaining
financing or capital for the System and (iv) assign this Agreement to any person succeeding to all or substantially all
of the assets of Seller (provided that Seller shall be released from liability hereunder as a result of any of the
foregoing permitted assignments only upon assumption of Seller’s obligations hereunder by the assignee).
Purchaser’s consent to any other assignment shall not be unreasonably withheld if Purchaser has been provided with
reasonable proof that the proposed assignee (x) has comparable experience in operating and maintaining
photovoltaic solar systems comparable to the System and providing services comparable to those contemplated by
this Agreement and (y) has the financial capability to maintain the System and provide the services contemplated by
this Agroement in the manner required by this Agreement. This Agreement shall be binding on and inure to the
benefit of the successors and permitted assignees.

b. Financing. The Parties acknowledge that Seller may obtain construction and long-term financing or other credit
support from lenders or third parties (“Financing Parties”) in connection with the installation, construction,
ownership, operation and maintenance of the System. Both Parties agree in good faith to consider and to negotiate
changes or additions to this Agreement that may be reasonably requested by the Financing Parties; provided, that
such changes do not alter the fundamental economic terms of this Agreement, The Parties also agree that Seller may
assign this Agreement to the Financing Parties as collateral, and in connection with any such assignment, Purchaser
agrees to execute a consent to assignment in customary form and reasonably acceptable to the Financing Parties.
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20.

21.

22,

Contractor Information.

a. ‘Al proprietary and other information received from Seller by Purchaser, whether ‘received in connection with
Seller’s proposal to Purchaser or in connection with any services performed by Seller, will be disclosed upon receipt
of a request for disclosure, pursuant to the California Public Records Act; provided, however, that, if any
information is set apart and clearly marked “trade secret”™ or “confidential” or otherwise indicated as such to
Purchaser when it is provided to Purchaser, Purchaser shall give notice to Seller of any request for the disclosure of
such information. The Seller shall then have five (5) days from the date it receives such notice to enter into an
agreement with the Purchaser, satisfactory to the City Attorney, providing for the defense of, and compiete
indemnification and reimbursement for all costs (including plaintiff’s attorney fees) incurred by Purchaser in any
legal action to compel the disclosure of such information under the California Public Records Aci. If Purchaser and
Seller enter into such an agrecment, Purchaser shall not disclose the requesied information or documents. The Seller
shall have sole responsibility for defense of the actual “trade secret” or “confidential” designation of such
information,

b. The parties understand and agtee that any failure by Seller to respend to the notice provided by Purchaser and/or to
enter into an agreement with Purchaser, in accordance with the provisions of subsection a, above, shall constituie a
complete waiver by Seller of any rights regarding the information designaied “trade secret” or “confidential” by

" Seller, and such information shall be disclosed by Purchaser pursuant to applicable procedures required by the
Public Records Act. ' '

Goodwill and Publicity. Neither Party shall use any name, trade name, service mark or trademark of the other Partytin any
promotional or advertising material without the prior written consent of such other Party. The Parties shall coordinate and
cooperate with each other when making public announcements related to the execution and existence of this Agreement, and
each Party shall have the right to promptly review, comment upon and approve any publicity materials, press releases or
other public statements by the other Party that refer to, or that describe any aspect of, this Agreement. Neither Party shall
make any press release or public announcement of the specific terms of this Agreement (except for filings or other statements
or releases as may be required by applicable law) without the specific prior written consent of the other Party. Without -
limiting the generality of the foregoing, all public statements must accurately reflect the rights and obligations of the Parties
under this Agreement, including the ownership of Environmental Attributes and Environmental Incentives and any related
reporting rights.

General Provisions

2 Choice of Law. The law of the state where the Sysi_em is located shall govern this Agreemen_t without giving effect
to conflict of laws principles. _ ‘

b. Arbitration and Attorneys’ Fees. Any dispute arising from or relating to this Agreement shall be arbitrated in
Sacramento, California. - The arbitration shall be administered by JAMS in accordance with its Comprehensive
Arbitration Rules and Procedures, and judgment on any award may be entered in any court of competent
Jjurisdiction. If the Parties. agree, a mediator. may be consulted prior to arbitration. The prevailing party in any
dispute arising out of this Agreement shall be entitled to reasonable attorneys’ fees and costs.

c. Notices. All notices under this Agreement shall be in writing and shall be by personal delivery, facsimile
transmission, electronic mail, overnight courier, or regular, certified, or registered mail, return rec_eipt requested, and
deemed received upon personal delivery, acknowledgment of receipt of electronic transmission, the promised
delivery date after deposit with overnight courier, or five (5) days after deposit in the mail. Notices shall be sent to
the person identified in this Agreement at the addresses set forth in this Agreement or such other address as ejther
party may specify in writing. Each party shall deem a document faxed, emailed or electronically sent in PDF form
to it as an original document. ‘ ' :

d. Survival, Provisions of this Agreement that should reasonably be considered to survive termination. of this
Agreement shall survive. For the avoidance of doubt, surviving provisions shall include, without limitation, Section
14 (Representations and Warranties), Section 7(h) (No Warranty), Section 15(b) (Insurance Coverage), Section 17
" (Indemnification and Limits of Liability), Section 20 (Confidentiality and Publicity), Section 22(a) (Choice of Law),
Section 22 (b) (Arbitration and Attorneys’ Fees), Section 22(c) {Notices), Section 22 (g) (Comparative Negligence), '
Section 22(h) {Non-Dedication of Facilities), Section 22(j) (Service Contract), Section 22(k) (No Partnership}
Section 22(1) (Full Agreement, Modification, Invalidity, Counterparts, Captions) and Section 22(n} (No Third Party
Beneficiaries). :
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Further Assurances, Each of the Parties hereto agree to provide such information, execute and deliver any
instruments and documents and to take such other actions as may be necessary or reasonably requested by the other
Party which are not inconsistent with the provisions of this Agreement and which do not involve the assumptions of
obligations other than those provided for in this Agreement, to give full effect to this Agreement and to carry out the
intent of this Agreement.

Right of Waiver. Fach Party, in its sole discretion, shall have the right to waive, defer or reduce any of the
requirements to which the other Party is subject under this Agreement at any time; provided, however that neither
Party shall be deemed to have waived, deferred or reduced any such requirements unless such action is in writing
and signed by the waiving Party. No waiver will be implied by any usage of trade, course of dealing or course of
performance. A Party’s exercise of any rights hereunder shall apply only to such requirements and on such
occasions as such Party may specify and shall in no event relieve the other Party of any vequirements or other
obligations not so specified. No failure of either Party to enforce any term of this Agreement will be deemed to be a
waiver. No exercise of any right or remedy under this Agreement by Purchaser or Seller shall constitute a waiver of
any other right or remedy contained or provided by law.. Any delay or failure of a Party to exercise, or any partial
exercise of, its rights and remedies under this Agreement shall not operate to limit or otherwise affect such rights or

remedies. Any waiver of performance under this Agreement shall be limited to the specific performance waived and

shall not, unless otherwise expressly stated in writing, constitute a continuous waiver or a waiver of future
performance.

Comparative Negligence. It is the intent of the Parties that where negligence is determined to have been joint,
contributory or concurrent, each Party shall bear the proportionate cost of any Liability.

Non-Dedication of Facilities. Nothing herein shall be construed as the dedication by either Party of its facilities or

‘equipment to the public or any part thereof. Neither Party shall knowingly take any action that would subject the

other Party, or other Party’s facilities or equipment, to the jurisdiction of any Governmental Authority as a public
utility or similar entity. Neither Party shall assert in any proceeding before a court or regulatory body that the other
Party is a public utility by virtue of such other Party’s performance under this agreement. If Seller is reasonably
likely to become subject to regulation as a public utility, then the Parties shall use all reasonable efforts to
restructure their relationship under this Agreement in a manner that preserves their relative economic interests while
ensuring that Sefler does not become subject to any such regulation. If the Parties are unable to agree upon such
restructuring, Seller shall have the right to terminate this Agreement without further liability, and Sefler shall
remove the System in accordance with Section 11 of this Agreement. -

Estoppel. Either Party hereto, without charge, at any time and from time to time, within five (5) business days after
receipt of a written request by the other party hereto, shall deliver a written instrument, duly executed, certifying to
such requesting party, or any other person specified by such requesting Party: (i) that this Agreement is unmodified
and in fufl force and effect, or if there has been any modification, that the same is in full force and effect as so
modified, and identifying any such modification; (ii) whether or not to the knowledge of any such party there are
then existing any offsets or defenses in favor of such party against enforcement of any of the terms, covenants and
conditions of this Agreement and, if so, specifying the same and also whether or not to the knowledge of such party
the other party has observed and performed all of the terms, covenants and conditions on its part to be observed and
performed, and if not, specifying the same; and (iii) such other information as may be reasonably requested by the
requesting Party. Any written instrument given hereunder may be relied upon by the recipient of such instrument,
except to the extent the recipient has actual knowledge of facts contained in the certificate.

Service Contract. The Parties intend this Agreement to be a “service contract” within the meaning of Section

© 7701(e)(3) of the Internal Revenue Code of 1986. Purchaser will not take the position on any tax retun or in any

other filings suggesting that it is anything other than a purchase of electricity from the System.

No Partnership. No provision of this Agreement shall be construed or represented as creating a partnership, trust,
joint venture, fiduciary or any similar relationship between the Parties. No Party is authorized to act on behalf of the
other Party, and neither shall be considered the agent of the other. : ‘

Full Agreement, Modification. Invalidity, Counterparts, Captions. This Agreement, together with any Exhibits,
completely and exclusively states the agreement of the parties regarding its subject matter and supersedes all prior-
proposals, agreements, or other communications between the parties, oral or written, regarding its subject matter.
This Agreement may be modified only by a writing sighed by both Parties, and any such modification must not
violate Purchaser’s Master Lease Program or jeopardize the tax-exenipt status of bonds issued through that program.
If any provision of this Agreement is found unenforceable or invalid, such unenforceability or invalidity shall not
render this Agreement unenforceable or invalid as a whole. In such event, such provision shall be changed and
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interpreted so as to best accomplish the objectives of such unenforceable or invalid provision within the limits of
applicable law. This Agreement may be exccuted in any number of separate counterparts and each counterpart shall
be considered an original and together shall comprise the same Agreement. The captions or headings in this
Agreement are strictly for convenience and shall not be considered in-interpreting this Agreement.

m. Forward Contract. The transaction contemplated under this Agreement constitutes a “forward contract” within the
meaning of the United States Bankruptoy Code, and the Parties further acknowledge and agree that each Party is a
“forward conttact merchant” within the meaning of the United States Bankruptcy Code.

n. No Third Party Beneficiaries. Except as otherwise expressly provided herein, this Agreement and all rights
hereunder are intended for the sole benefit of the Parties hereto and shall not imply or create any rlghts on the part
of, or obligations to, any other Person.
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Exhibit 5.

RECORDING REQUESTED BY
AND
WHEN RECORDED, MAIL TO:

SolarCity Corporation

393 Vintage Park Drive, Suite 140
Foster City, CA 94404

Attn: General Counsel

Facsimile (650) 560-6182

Email: contracts@solarcity.com

[ N N N RN N N N

i

{Space Above This Line for Recorder’s Use) -

NON-DISTURBANCE AGREEMENT (LENDER)

The undersigned (“Lender™) acknowledges that, [_Customer Company Name ] (the “Host™) wiil be benefited by entering
into a power purchase agreement with SolarCity Corporation, a Delaware corporation (“SolarCity”), pursuant to which SolarCity will
install its solar power generation system, including photovoltaic panels, racks, wiring and other electrical devices, conduit,
weatherproof housings, hardware, inverter(s), remote monitoring system, connectors, disconnects and overcurrent devices
(collectively the “PV_System™), on the real property described on Exhibit A hereto (the “Premises™), for the purpose of generating
power and selling it to the Host and granted a license to enter on the Premises and install, construct, own, operate, maintain, access,
remove and replace the PV System (the "License"). As an inducement to SolarCity to install its PV System on the Premises and sell
power generated by such PV System to the Host, and for other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged, the undersigned hereby agrees, waives and undertakes as follows: '

1.. The PV System shall not Be, or be deemed to be, a part of or an accession or addition to or a fixture on the Premises even
though the PV System is installed on the Premises; nor shall the PV System be moved from the Premises by the undersigned
unless SolarCity’s prior written -consent o such move has been obtained. ‘

2. The undersighed waives any and all right, title and interest in the PV System and shall not acquire any such right title or
interest by virtue of the installation of the PV System on the Premises. The undersigned further waives any right to seize, or
to claim any interest, whatsoever in the PV System on account of any claim or right the undersigned may have against any
person, including, without limitation, any claim or right the undersigned may have or assert against the Host, by levy of
distraint or otherwise; provided, however, to the extent that the undersigned forecloses on the Premises, receives a deed in
lieu of foreclosure or otherwise becomes the owner of the Premises (and has provided written notification of the same to
SolarCity pursuant to Section 6 below), the undersigned or the successful bidder at a foreclosure sale may request in writing
that SolarCity remove the PV System. SolarCity shall commence such removal within thirty (30) days of receipt of such
notification and shall use commercially reasonable efforts to complete such removal within a commercially reasonable period
of time. If SolarCity does not commence removal within such thirty (30) day period, the undersigned may itself remove the
PV System, using the degree of care it would use if the PV System was its own property, at SolarCity’s cost and expense for
all docurnented reasonable costs incurred. '

3. SolarCity may at any time, at its option, enter upon the Premises and inspect, maintain, remove or repair the PV Systemn, sell
the PV System while it is installed on the Premises, by auction or otherwise (for the avoidance of doubt, such auction shall
not be held on the Premises), or remove the PV System at its sole cost and expense, and SolarCity by its acceptance hereof
agrees to make such repairs following any such removal to the extent reasonably necessary to restore the Premises to its
condition immediately prior to such removal. '

4. All of the terms and conditions of this waiver shall run with the land and be binding upon and benefit the heirs, devisees,
personal representatives, successors, assigns or encumbrancers of the undersignéd and shall inure'to the benefit of SolarCity,
its successors and assigns. As used herein the term “Host™ shall include the heirs, devisees, personal representatives,
successors and assigns of the Host.

5. In the event of any foreclosure, trustee’s sale, conveyance in lieu of foreclosure, eviction or other transaction that results in
Host surrendering or losing its right to occupy and enjoy the Premises, SolarCity’s rights and interests under the License shall

not be affected or impaired thereby and the License shall continue in effect in accordance with its terms.
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6. When sending to Host any notice of impending or actual foreclosure of the Premises, the undersigned shall concurrently
provide SolarCity a copy of the same. :

7. This agreement may be executed in any number of separate counterparts. Each counterpart shall be deemed an original.

Executed this day of N

Lender: [ Lender/MortgageHolder/Company Name ]

By:

Host: [_Customer Company Name )

By:

Accepted by:

SolarCity Corporation

By:
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Exhibit A
The Premises

A PARCEL OF LAND LOCATED IN THE STATE OF CALIFORNIA, COUNTY OF SACRAMENTO, WITH A 8ITUS ADDRESS OF 2812 MEADOWVIEW RD,
SACRAMENTO, CA 95832-1441 CURRENTLY OWNED BY CITY OF SACRAMENTO HAVING A TAX ASSESSOR NUMBER OF 053-0010-065- 0000 AND
BEING THE SAME PROPERTY MORE FULLY DESCRIBED AS POR SEC 7, T7N, RSE, MD.B.& M. DES AS: BEG AT A PT LOC'N89%20'37E 196%.33', &
$00%1735E 4¢' FR THE NW COR OF SD SEC, TH FR D P.O.B. N89%20'37L 455.05'; TH S00%35'32E 465.56"; TH $89%04'28W 38'; TH 500%55'32E 20. 50'
- TH SB9%20'37W 42241, TH NO0%17'35W 486.24' TO THE P.O.B. CONTG 5.0915 AC AND DESCRIBED IN DOCUMENT NUMBER 30430-2939 DATED
04/03/2003 AND RECORDED 04/30/2003.

154 of

157



=) City of Sacramento Tax ID # if applicable!

Requires Council Approval: | [NOX] YES weeting

Real Estate Other Party Signature Needed Recording Requested

General Information

Type: Select Contract Type PO Type: Select PO Type Attachment: Original No.:
$ Not to Exceed: $ Original Doc Number:
Other Party: SolarClty Certified Copies of Document;: 1
Project Name: Solar Power Purchase Agreement Deed: [X]None

[ lIncluded [ ]Separate
Project Number: Bid Transaction #: E/SBE-DBE-M/WBE:

Department Information

Department: General Services Division: Office of the Director

Project Mgr: Yvette Rincon Supervisor: Reina Schwartz
Contract Services: Date: Division Mgr:

Phone Number: 808-5827 Org Number:

Comment:

Review and Signature Routing :
For City Clerk Processing

Department Signature or Initial  Date Finalized-
Initial:
Project Mgr: W’ 3 22/01 -
Accounting: Date:
Contract Services: Imaged:
) Initial:
Supervisor:
Division Manager: Date:
City Attorney Signature or Initial  Date
City Attorney: Ve § 2 ; i
|| Send interoffice Mail Notify for Pick Up Received: |
Authorization Signature or Initial  Date
Choose Director

Department Director.
City Mgr: yes [ | No [ ]

Contract Cover/Routing Form: Must Accompany ALL Contracts;
however, is not part of the contract. (01-01-09)



LResurreccion
New Stamp


CITY OF SACRAMENTO
AGREEMENT TO PAY EXPENSES FOR ADMINISTRATION OF PURCHASE POWER AGREEMENT
THIS AGREEMENT is made at Sacramento, California, as of MARCH 2.1 ; adl , by and

between the City of Sacramento, a municipal corporation {(“City”), and SolarCity, a corporation
(“SolarCity").

City and SolarCity agree as follows:

1. SolarCity will reimburse the City of Sacramento (the “City”) for the City’s documented
reasonable staffing costs directly associated with the administration of the Solar Power
Purchase Agreements, entered into between City and SolarCity on

MARCH 21, 201 , including but not limited to: environmental review, design
review, project management, construction management and quality control inspections. This
reimbursement will be capped at an amount equal to $ 0.14 per Watt-DC of each Site
System (each a “Site System Cap”) instalied as part of the project. The overall cap for the
project will be the aggregate total of each Site System Cap. The $0.14 cap applies to the
project as a whole, not each site. It is understood that the City may spend more time on
some sites than others, exceeding the pro-rata amount of the cap on a particular site, but in
total not exceeding the overall cap on the overall project. The City will invoice SolarCity for
these amounts at the end of each quarter of the City's fiscal year. The fiscal quarters are,
July-September, October-December, January- March and April-June. SolarCity shall pay the

- full undisputed amount of the invoice within 30 days of the billing date. SolarCity shall pay
the City interest on any payment which is received by the City more than 30 days after the
billing date (for the avoidance of doubt, not to include any amount disputed in good faith).
Said interest shall be paid per Civil Code sec. 3289 and shall begin to accrue upon the
expiration of said 30 day period.

2. The above reimbursement does not include building permit fees. SolarCity will be required
{0 obtain and pay for building permits from the appropriate agencies.

3. SolarCity represents and warrants that (a) it has full power and authority to enter into this
agreement and perform its obligations hereunder, (b) its execution, delivery and
performance of this agreement has been duly authorized by all necessary action on its part,
and (c) this agreement constitutes the valid and binding obligation of SolarCity, enforceable
against SolarCity in accordance with its terms.

4. SolarCity may not pledge, transfer or assign this agreement or any of its rights or obligations
hereunder without the prior written consent of the City in each instance.

5. Each payment pursuant to this agreement will be paid in U.S. Dollars in immediately
available funds, and without any claim, offset or reduction of any kind whatsoever, by check
made payable to City of Sacramento.

6. Inthe event of any litigation resulting from any dispute between the parties relating to this
agreement, both parties agree that the other party will pay the prevailing parties’ reasonable
legal fees and expenses incurred in connection therewith.

7. No attempted modification or waiver of any of the provisions hereof shali be binding on
either party unless in writing and signed by both SolarCity and the City.
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8.

9.

10.

1.

It is the intention of the parties hereto that all questions with respect to the construction and
performance of this agreement and the rights and liabilities of the parties herete shall be
determined in accordance with the laws of the State of California.

Any dispute arising from or relating to this MSA shall be resolved by neutral, binding
arbitration in Sacramento, California. The arbitration shall be administered by JAMS in
accordance with its Comprehensive Arbitration Rules and Procedures, and judgment on any
award may be entered in any court of competent jurisdiction. The prevailing party in any
dispute arising out of this MSA shall be entitled to reasonable attorneys’ fees and costs.

This agreement and all provisions contained herein shall be binding upon, inure to the
benefit of and be enforceable by and against each party’s respective successors and
permitted assigns to the same extent as if any such successor or permitted assign were
named as a party.

This agreement may be executed in counterparts, each of which shall be deemed to be an
original hereof, but all of which together shall constitute one and the same instrument.

Executed as of the day and year first above stated.

SOLAR CITY
A Corporatlon

D Awae

DD Wl e Jero

Print Name and Title

LEGAL &?E@ﬁ'r‘ -

INITIAL M /

DATE 3{2{/?{‘_&
Togartity

CITY OF SACRAMENTOQO
A Municipal Corporation

By:

Print Name and Title

APPROVED AS TO FORM:

Vil Bl —

City Attorrigy

ATTEST:

City-Attormey— Ll
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