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Description/Analysis

Issue: The contractor, Rudolph & Sletten Inc., has been working with City staff to
provide detailed costs, schedules and feasibility analysis during the pre-
construction phase (Design-Assist). During the final construction document review
it was determined that the more stringent Buy America provisions requiring 100%
domestically produced goods required re-specification of particular areas of the
project. Change Order No. 1 in the amount of $5,033,037 is needed to initiate
mobilization and limited standalone construction while the final Guaranteed
Maximum Price (GMP) is reviewed.

The contractor has bid a portion of the work which meets Buy America
requirements, initiates mobilization, and limited standalone construction to begin
while the final GMP pricing is reviewed after the bid deadline of August 21, 2014.
The initial review of the GMP by staff is expected to be completed the end of
August and brought to City Council for approval in October 2014 in Change Order
No. 2.

New contract language is being added to address liquidated damages, general
conditions and requirements, additional time for completion, supplemental labor
and bond costs during the bidding phase, and other items. These changes were
made after the initial contract negotiations.

Supplemental agreements 1 through 8 have been previously approved by City
Council and ratified.

Policy Considerations: The action requested herein is consistent with the City of
Sacramento General Plan goals to improve system connectivity and promote
economic and infill development. City Code requires that contract revisions that
add more than $25,000 require City Council to approve and ratify the change order
previously issued by the City Manager, as per Title 3 Revenue and Finance
Chapter 3.60.210.

Environmental Considerations:

California Environmental Quality Act (CEQA) and National
Environmental Policy Act (NEPA): The Federal Highway Administration
(FHWA), in consultation with other federal agencies, including the Federal
Railroad Administration (FRA), completed an environmental assessment (EA)
of the entire Intermodal project (Phases 1-3), consistent with NEPA. FHWA
determined that the project would not have a significant effect on the
environment and accordingly issued a Finding of No Significant Impact
(FONSI) in August 2009. The City also entered into a Section 106
Programmatic Agreement (PA) regarding treatment of cultural resources with
Caltrans and pertinent state and federal agencies. FHWA authorized the City
to proceed with implementation with the project, based in part on the
conclusion that NEPA had been satisfied. Changes in the design since the
award of the Transportation Investment Generating Economic Recovery
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(TIGER) grant warranted additional review. As the responsible agency for the
TIGER grant, FRA has determined that these additional design features
constitute an FRA categorical exclusion (CE) for the scope of work in Phase
2. CEQA review was completed for the track relocation activities (Phase 1)
and improvement to the Depot (Phase 2). In June 2009, the City Council
approved a Mitigated Negative Declaration and a Notice of Determination was
filed. The PA was amended in September 2013 to stipulate FRA as the lead
agency for Section 106 compliance for the TIGER project and that FRA will
take the place of FHWA and Caltrans for all actions where FHWA or Caltrans
was the responsible party. A Findings of Effects report was submitted to the
State Historic Preservation Officer (SHPO) with conclusions of no adverse
effects and SHPO concurred with that conclusion in June of this year.

Sustainability Considerations: The Sacramento Intermodal Transportation
Facility (SITF) project will connect various alternative transportation modes
including freight and passenger rail trains, light rail transit, intercity and local
buses, taxicabs, bicycles and pedestrians, and future streetcars and
California High Speed Rail trains. The Intermodal Phase 2 project will provide
efficiencies, improved operations, customer-oriented enhancements, and
greatly expand usable space in the Depot building.

Other: None.
Commission/Committee Action: None.

Rationale for Recommendation: Change Order No. 1 will change the contract
from adesign-assist to a construction contract and initiate construction work. The
various preceding supplemental agreements were necessary to extend contract
time to ensure bid-phase work continued until the construction contract (Change
Order No. 1) is approved.

Financial Considerations: As of August 11, 2014, the current budget for all intermodal
projects that are currently funded is approximately $31.9 million, consisting of federal,
state, and local funding. Approximately $31.9 million is currently unobligated. Grant
funding is restricted to specific activities for the Intermodal Project in most cases. For
the Intermodal Phase 2 (Sacramento Valley Station) Project, the estimated total cost for
design and construction is estimated at $34 million. There is currently sufficient
unobligated funding to execute the supplemental agreement with Rudolph & Sletten for
$5,033,037 and complete construction of this phase of the project.

Davis Bacon Act: Labor rates under the Davis Bacon Act (40 U.S.C. 3141, et. Seq.)
are set as of published rates in effect for August 22, 2014 for the duration of the
construction contract.

Disadvantaged Business Enterprise (DBE): This is a federally-funded project with
fund administration involving the Federal Transit Administration. Disadvantaged
Business Enterprise (DBE) project participation requirements apply and Local Business
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Enterprise (LBE) rules are held in abeyance. The GMP contract award will comply with
all federal DBE participation requirements.
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Background

On June 25™, 2013, City Council passed a motion authorizing the City Manager to
execute a contract with Rudolph & Sletten to provide Design-Assist Services (Report
No. 2013-00391) and develop the Guaranteed Maximum Price (GMP). The federal
TIGER Grant funding for this contract cited two federal statutes called Buy American
and Buy America. During construction document review it was determined that the
more stringent Buy America provisions which require 100% domestically produced
goods triggered re-specification of particular areas of the project.

Change Order No. 1 addresses Buy America requirements and initiates contractor
mobilization and limited standalone construction while the final GMP pricing is reviewed.
The initial review of the GMP will be complete end of August and is scheduled to be
brought to City Council for approval in October 2014 in Change Order No. 2.

Change Order No. 1 has been presented for Council action upon satisfactory review of
the initial GMP is within budget. Should Council choose not to accept the GMP in
Change Order No. 2, the City may choose to limit the scope of work, or terminate the
contract at that time incurring cost of work completed under Change Order No. 1.

Additional Costs for Scaffolding

The Phase 2 contractor, Rudolph & Sletten Inc, was authorized to assume rental costs
of scaffolding from the Seismic Retrofit contractor at a monthly cost of $9,000 during the
Design-Assist phase. The cost for re-erection of the scaffolding by the Phase 2
contractor would exceed $100,000. When the construction contract is accepted, this
cost will be including in the construction contract award.

Supplemental Agreements

Rudolph & Sletten, Inc, has been under contract for Design-Assist Services since June
26, 2013. The contract total to date is $671,498 with Supplemental Agreements as
follows:

Supplemental No. 1 in the amount of $0.00 added new Rudolph & Sletten staff to the
project and did not affect the totalcost of the agreement.

Supplemental No. 2 in the amount of $30,000 was for assumption of scaffold rental from
Seismic Retrofit project contractor for scaffold that will be used in Phase 2, at a monthly
cost of $9,000. This saved more than $100,000 in re-staging costs. This change was
executed under Title 3.60.210 due to time sensitivity with close of prior projectand was
ratified by City Council November 26, 2013.

Supplemental No. 3 in the amount of $0.00 extended contract time 90 days to March
16, 2014.

Supplemental No. 4 in the amount of $316,724 added Disadvantage Business
Enterprise (DBE) qualifications, additional foundation pile investigations, historic finishes
and window glazing mock-ups, scaffold rental and contractor management. It also
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extended contract time 105 days to June 17, 2014. The supplemental agreement was
approved by City Council March 11, 2014.

Supplemental No. 5 in the amount of $3,014 was for purchase and installation of glass
mock-up and temporary light installation for interior ceiling lighting to provide information
for construction bid documents quantities.

Supplemental No. 6 in the amount of $23,692 extended contract time to June 30, 2014
and added contractor management, Masonry Cleaning mock-up, to provide bid
information based on cleaning results.

Supplemental No. 7 in the amount of $23,670 to extend time to July 15, 2014 with
additional labor and bond costs during bidding phase.

Supplemental No. 8 in the amount of $92,214 to extend time to September 2, 2014 with
additional labor, scaffold rental cost for 2 months and bond costs.
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City of Sacramento

Project #: T15029041 CHANGE ORDER

Contract #: 2013-0571
Purchase Order #: Change Order #: 1

Sacramento, California

TO: Rudolph & Sletten, Inc. Contractor

CONTRACT FOR: Intermodal Phase 2 - Sacramento Valley Station
Upon Mutual acceptance of this document by the City of Sacramento, hereinafter referred to as “City", and your firm, hereinafter referred

to as "Contractor", in accordance with the terms and conditions of the origina@gntractﬂ)cuments, you are hereby directed to make the
following changes for the consideration set forth below:

Description:

See Exhibit A

The original contract sum was - $181 ,914.007
The net change by previous Change Orders was - $489,584.Q(L
The contract sum prior to this Change Order was $671,498.00
The contract sum will be increased by this Change Order $5,033,037.00
The new contract sum including all Change Orders $5,704,535.00

Contractor agrees that the amount of increase or decrease in the contract sum specified in this Change Order shall constitute full
compensation for the work required by this Change Order, including but not limited to all compensation for the additional and/or revised
work specified herein, and shall fully compensate Contractor for any and all direct and indirect costs that may be incurred by Contractor in
connection with such additional and/or revised work, including any changes disruptions or delays in work schedules or in the performance
of other work by Contractor. The time for the performance of the contract is inéreased by 64 Days by reason of the performance of the
work required by this Change Order. Except as herein above expressly provided, Contractor further agrees that the performance of the
work specified in this Change Order or the rescheduling of other project work made necessary by this Change Order, shall not constitute a
delay which will extend the timelimit for completion of the work as said term is used in the contract between the City and the Contractor for
the project.

Approval Rec ended by: Approved by:
Ugnr / 7 %%——— 9/2/14
/ I;‘roM Manager 0/ City of Sacramento Executed Date
Approved by; Attested to by:

elely
Fouo -VP.

City Clerk

Rev 10/22/96
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Exhibit A

Intermodal Phase 2 - Sacramento Valley Station

2013-0571
08/13/14

Description Amount

Change Order # |
PCO# 15.0 Client Initiated Changes $5,033,037.00

08/13/14 1.) Modifications to the Contract, General Conditions and Special Conditions as
shown in Exhibit A.1.
2.) Early Work GMP based on bid results and request for change as shown in Exhibit
A2
3.) Davis Bacon Wage Rates from Exhibit A.3.
This work adds 64 days to the contract time.

1 ltems Total for Change Order # 9 $5,033,037.00
1 Items Total for Contract# 2013-0571 $5,033,037.00
Totals By Reason Changed/Unforeseen Conditions $0.00
Changes to Bid Documents $0.00

Client Initiated Changes $5,033,037.00
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Exhibit A.1

The following Contract, General Conditions and Special Conditions provisions are amended as set forth
below:

CONTRACT:
1.00 Scope of Work, amending paragraph 4 as follows:

The Work above shall include CONTRACTOR assisting the CITY and the CITY's Designer in
development of a final design solution within the available project schedule, project budget and
meeting quality standards established by the CITY and CITY's Designer. WORK shall involve,
but not be limited to, estimating, scheduling, market investigation, value engineering,
constructability reviews, workshops, team participation meetings, drawing reviews,
subcontractor participation, construction, testing, commissioning, coordination of separate CITY
consultants, vendors and contractors, and all similar services necessary to complete
construction of the project, secure all permits, validate all testing, secure all occupancy permits
and obtain all LEED (Platinum}-{Gold} Certification. CONTRACTOR shall provide all materials,
equipment, tools, labor and additional resources necessary to complete construction of the
project as described in and reasonably inferable from the Contract Documents in a process
consistent with all environmental requirements and a quality standard acceptable to the CITY.

3.00 TIGER DISCRETIONARY GRANT FUNDING, amend paragraph 2 as follows:

The CONTRACTOR, and the CONTRACTOR's subcontractors and suppliers shall be required
to comply with all applicable TIGER Discretionary Grants requirements. Among those provisions
referenced in Exhibit H are the Buy American provisions set forth in 49 USC 24405(a)
(discussed further in Exhibit M) for the Project with respect to the use of steel, iron, and
manufactured goods produced in the United States. Likewise, CONTRACTOR and this Project
must comply with the Disadvantage Business Enterprise provisions at 49 C.F.R. Part 26
(discussed further in Exhibit L). And by signing this CONTRACT, CONTRACTOR hereby agrees
that:

1. No federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of any agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress in connection with the awarding of any
Federal contract, the making of any Federal grant, the making of any Federal loan, the
entering into of any grant agreement, and the extension, continuation, renewal,
amendment, or modification of any Federal contract, grant, loan, or grant agreement.

2. If any Funds, other than federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee of
a Member of Congress in connection with this CONTRACT, the undersigned shall
complete and submit Standard Form-LLL (Rev. 7-97), "Disclosure of Lobbying
Activities," in accordance with its instructions.

6.02 Cost of WORK, amend paragraph E as follows:

CITY shall pay for the cost of construction materials testing and inspection including;-for code
compliance and LEED testing and commissioning, but will not pay for the following, which will
be paid for by CONTRACTOR:

1. Cost of retesting, overtime or return visits by testing personnel.
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2. Cost of all Acceptance Testing and documentation required under Title 24.
CONTRACTOR shall be the "Testing Authority” for all Acceptance Testing required as
defined by Title 24.

6.03 The Guaranteed Maximum Price (GMP), amend Paragraph C as follows:
C. Excess Costs; Savings

1. CONTRACTOR does not guarantee the exact cost of any specific line item provided as part
of the GMP, but CONTRACTOR agrees that CITY shall not have any obligation to pay for any
Cost of the Work that exceeds the GMP accepted by CITY, and that CONTRACTOR shall be
responsible for paying all costs of completing the WORK which exceed the GMP.

2. If the sum of the actual Cost of the WORK is less than the GMP, as such GMP may have
been adjusted over the course of the Project, the difference ("Savings") shall remain with
CITY and the CONTRACTOR'S Fee identified in 6.03(A)(4) shall not be reduced by the same
amount upon issuance of the final payment to the CONTRACTOR.

3. If the coniract time is reduced, savings to General Conditions shall be shard 40/60 between
the CITY and CONTRACTOR. The amount of savings to be applied shall be calculated by
averaging cost of General Conditions over months 3 through 18 of the construction phase of

the project.
GENERAL CONDITIONS:

3. Commencement and Prosecution of Work, amend paragraph 4 as follows:

CONTRACTOR shall diligently prosecute the WORK to final completion of the appropriate
stage. The phrase "commence the WORK" means to engage in design review activities in Pre-

Construction Phase or to engage in review and coeeordination-ofthe Construction Drawingsand
Specifications-execution of the WORK in the Contract Documents in Construction phase.

10. Warranty, amend paragraph 1 as follows:
Except as otherwise expressly provided in the specifications, and exceptingen only items of routine
maintenance, ordinary wear and tear, unusual abuse or neglect, or damage caused by the negligence of
the CITY or its tenants, CONTRACTOR guarantees all work executed by him and all supplies, materials
and devices of whatsoever nature incorporated in, or attached to the WORK, or otherwise delivered to
the CITY as a part of the WORK pursuant to the Contract, to be absolutely free of all defects of
workmanship and materials for a period of one year after approval of Substantlal Completion is issued in
writing by the City for any portion of the WORK_.fi
CONTRACTOR shall repair or replace any or all such work or material, together with all or any other
work or material which may be displaced or damaged in so doing, that may prove defective in
workmanship or material within said one year guarantee period without expense or charge of any nature
whatsoever to CITY.

12. CONTRACTOR SHALL ASSUME RISKS, amended in its entirety as follows:

Hnder-GQNIRAJZQR—s-Fespmmble-eaFe-and-eha@e CONTRACTOR shall be responsnble for the care
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and charge of all WORK under this Contract until the CITY has issued approval of Substantial
Completion and taken beneficial use of all or portions of the WORK. CONTRACTOR shall rebuild,
repair, restore and make good all injuries, damages, re-erections, and repairs occasioned or rendered
necessary by accidental causes of any nature, to all or any portions of the WORK, except as otherwise
stipulated or caused by the negligence of the CITY or its tenants.

15. Excusable Delays, amend paragraph 2 as follows:

The term "Excusable Delay" shall specifically not include: (i) any delay which could have been

| avoided by the exercise of reasonable care, prudence, foresight and diligence on the part of
CONTRACTOR,; (ii) any delay in the prosecution of parts of the WORK, which may in itself be
unavoidable but which does not necessarily prevent or delay the prosecution of other part of the
WORK, nor the completion of the whole WORK within the time specified; (iii)) any reasonable delay
resulting from time required by CITY for review of Plans and submittals required of CONTRACTOR
and for the making of surveys, measurements and inspection;(iv) any delay arising from an
interruption in the prosecution of the WORK on account of the reasonable interference from other
contractor's employed by CITY which does not necessarily prevent the completion of the WORK

W!thln the tlme specmed Excusable DeIays if any, shallshauepefateomy—teextend#}e—eemplenen

follow the provisions of Exten5|on
of Time and Changes in Work as provided by these Contract Documents.

| SPECIAL CONDITIONS:

1.02 Basic Definitions, amend (G) as follows:

(G) Site shall mean the project as defined by the following assessor’'s parcel number(s) 002-
0010-044, 002-0010-027 and 006-0023-002.

2.01General Services, amend (F) as follows:

‘ (F) If CONTRACTOR utilizes the existing building electrical meters for temporary construction
power, CONTRACTOR assumes responsibility for paying for all electrical costs above the baseline
usage of 4189 KWH related to the execution of the WORK through issuance of the Notice of

‘ Completion. Once permanent electrical loads are connected to CITY electrical meters, CITY shall

pay electrical costs.

4.01 Hazardous Conditions, amend paragraphs A, B and C as follows:

A. Unless otherwise expressly provided in the Contract Documents to not be part of the WORK,
CONTRACTOR is responsible for all Hazardous Conditions encountered at the Site that have been
identified in the report titled, "Pre-Renovation Hazardous Materials, Investigation, Sacramento
Valley Depot, 401 | Street, Sacramento, California Enercon Project Number ENMISC dated March
2, 2011, as it may be amended from time to time, the Hazardous Conditions identified in the
Geophysical Survey and Geoprobe Assessment to be provided by the CITY for the areas
referenced in Exhibit O (as it may be amended from time to tlme) as well as all other known
Hazardous Conditions-th R.
Upon encountering any previous un- |dent|f|ed or unknown Hazardous Condltlons CONTRACTOR
shall notify CITY and take steps necessary to identify the affected area, protect the surrounding
WORK and continue working in unaffected areas of the project site.

B. Upon receiving notice of the presence of suspected Hazardous Conditions that were not
previously identified in the Pre-Renovation Hazardous Materials Investigation reports and
Geophysical Survey and Geoprobe Assessment, as those reports may be amended from time to

| time, the GHY-CONTRACTOR shall take the necessary measures required to ensure that the
Hazardous Conditions are remediated or rendered harmless. Such necessary measures shall
include CITY retaining qualified independent experts to {ij-ascertain whether Hazardous Conditions
have actually been encountered, and, if they have been encountered, {i- verify the CONTRACOR’S
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prescribed the-remedial measures that GHY-or CONTRACTOR-CHY-or- CONTRAGTOR must be
taken take-either to remove the Hazardous Conditions or render the Hazardous Conditions
harmless.

C. CONTRACTOR shall be obligated to resume work at the affected area of the Project only after
CH s-expertprovides-itwith-providing the CITY with written certification that (i) the Hazardous
Conditions have been removed or rendered harmless and (ii) all necessary approvals have been
obtained from all government and quasi-government entities having jurisdiction over the Project or
Site.

4.02 Differing Site Conditions, amend paragraph A as follows:

A. Concealed or latent physical conditions or subsurface conditions at the Site that (i) materially
differ from the conditions indicated in the Contract Documents or not reascnably inferred from the
Contract Documents or (ii) are-ef-an-unusualnature; differing material from the conditions
observable ordinarily-encountered-and generally recognized as inherent in the WORK of this
contract are collectively referred to herein as "Differing Site Conditions."

6.02 is amended as follows:

6.02 WORK-Change-DirectivesField Order

Imqe(—s}—ln those mstances where the WORK would be delayed bv waltmq for CITY to use and/or

approve a Change Order, the CITY's Project Manager may direct work to be done by issuing a
written Field Order, and CONTRACTOR shall proceed with the work so ordered prior to actual
receipt of an approved Change Order therefor. In those cases. the CITY's Project Manager shall,
as soon as practicable, issue a Change Order for the ordered work.

WORK shall be considered extra work only when the CITY’s Project Manager determines that the
WORK is not covered by any of the various items for which there is a bid price or by combinations of
those items. CONTRACTOR shall perform extra work and furnish labor, materials, and equipment
therefor upon receipt of a Change Order or other written order of the CITY's Project Manager
(including a Field Order) directing CONTRACTOR to perform such extra work, in accordance with
the provisions of Extension of Time and Changes in Work as provided in these Contract

Documents. Extra work must be authorized in writing by the CITY’s Project Manager before the
work is started. No payment shall be made for extra work performed prior to CITY's Project
Manager's prior written authorization therefor.

B. CITY and CONTRACTOR shall negotiate in good faith and as expeditiously as possible the
appropriate adjustments for the WORK as defined in the Field Order.Change-Birective. Upon
reaching an agreement, the parties shall prepare and execute an appropriate Change Order
reflecting the terms of the agreement.

EXHIBITS

Amend Exhibit C to add the following requirement:_CITY shall furnish CONTRACTOR with three canopies to
be installed in conjunction with the pay stations.

Replace Exhibit M with BUY AMERICA GUIDELINES set forth in the attached reused Exhibit M,
incorporated herein by this reference

Replace Exhibit N with the LD Calculator set forth in the attached reused Exhibit N, incorporated herein by
this reference.

12 of 64



Sacramento Valley Station Phase 2
R&S Job No. 10172309

Appendix E
Exclusions/ Clarifications/ Qualifications
To the
Early Work Guaranteed Maximum Price
8/8/2014

Clarifications: The following items are offered to provide further clarification to the work to be performed within this scope of this agreement:

1 The Early Work GMP is based on the drawing and specification identified within the Appendix A: Document: dated 7-29-14. Addendum #2
(forthcoming) not included and will be captured CO #2

2 The Early Work GMP is for the first 64 days of work and the Final GMP (CO#2) will include the project master schedule.

3 General Conditions are included as part of this Early Work GMP for a 2 month period.

4 Subcontractor bids are good for a period of 90 days which commence at the day of bids.

5 The Early Work GMP is based upon receipt of City of Sacramento Notice To Proceed by 9/10/14.

6 The Early Work GMP line items do not represent individual Early Work GMP’s in and of themselves. Any savings or additional costs may be
transferred from line item to line item within the Early Work GMP at the discretion of Rudolph & Sletten Inc.

7 Various Bid Tally adjustments have been included in select bid packages within the Early Work GMP. The adjustments are for scopes of
work not currently depicted in the contract documents.

8 The Early Work GMP scope will be warrantied under the 1-year warranty period applicable to the phase of work it was performed under.

9 The Early Work GMP is based upon the Appendix D - Site and Building Phasing Plan dated 5/5/14.

10 Miscellaneous permit fees and any utility connection fees to be paid for by allowance.

11 Cost for temporary construction use of water, sewer, natural gas will be paid for by allowance . Non-metered temporary construction
electrical usage is budgeted in the Early Work GMP for first 2 months up to $3,500/month. Subsequent months will be on electrical
construction meter.

12 R&S and subs will coordinate with VCA on excavation activities and time of year (VCA to advise on groundwater levels, etc.) to avoid need for
dewatering, as much as can be reasonably expected.

13 Buy America requirements are included. Buy America product requirements for MEP performance-based specifications, as agreed to with
City/ZGF/ARUP, will be the responsibility of R&S/subcontractor. For remaining project specification sections, it is assumed that a specified
and listed product will meet Buy America, or, that a substitute product exists that does not create a cost and/or time impact to the project;
such impact is excluded. Furthermore, time/cost impacts resulting in delays from a mutually agreeable Buy America waiver pursuit (i.e., no
equals exist to meet Buy America, etc.) are excluded.

Exclusions: The following items are excluded from the scope of work of this agreement:
1 Architectural, engineering, and consultant fees
2 Hazardous materials abatement or mitigation other than indicated in the project hazardous material report
3
Any costs and delays to the project resulting from archeological findings are excluded and will be an added cost to the Early Work GMP.
4 Builders Risk
5 Dewatering
6 Provisions for creating and maintaining resource loaded project schedule
7 Third party testing and inspections and code-compliant inspections, unless otherwise noted
8 Refer to specific bid package qualifications attached for trade-specific qualifications and exclusions
9 Railroad Liability Insurance
10 Any corrective work found from previous unknown site conditions.

SVS Early Work GMP Early Packages dated 8-8-14 updated 8-14-14 Qualifications 8/14/2014
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EXHIBIT M

BUY AMERICA GUIDELINES

Pages 193 — 196
Pages 197 — 211 are omitted

Page 193 of 215

ﬁi /14 of 64



§ 24404

§ 24405. Grant conditions

(a) Buy AMERICA.—(1) The Secretary of Trans-
portation may obligate an amount that may be
appropriated to carry out this chapter for a
project only if the steel, iron, and manufactured
goods used in the project are produced in the
United States.

(2) The 8Secretary of Transportation may
waive paragraph (1) of this subsection if the Sec-
retary finds that—

(A) applying paragraph (1) would be incon-
sistent with the public interest;

(B) the steel, iron, and goods produced in the
United States are not produced in a sufficient
and reasonably available amount or are not of
a satisfactory quality;

(C) rolling stock or power train equipment
cannot be bought and delivered in the United
States within a reasonable time; or

(D) including domestic material will in-
crease the cost of the overall project by more
than 25 percent.

(3) For purposes of this subsection, in calculat-
ing the components’ costs, labor costs involved
in final assembly shall not be included in the
calculation.

(4) If the Secretary determines that it is nec-
essary to waive the application of paragraph (1)
based on a finding under paragraph (2), the Sec-
retary shall, before the date on which such find-
ing takes effect—

(A) publish in the Federal Register a de-
tailed written justification as to why the
waiver is needed; and

(B) provide notice of such finding and an op-
portunity for public comment on such finding
for a reasonable period of time not to exceed
15 days.

(5) Not later than December 31, 2012, the Sec-
retary shall submit to the Committee on Trans-

TITLE 49—TRANSPORTATION

Page 506

portation and Infrastructure of the House of
Representatives and the Committee on Com-
merce, Science, and Transportation of the Sen-
ate a report on any waivers granted under para-
graph (2).

(6) The Secretary of Transportation may not
make a waiver under paragraph (2) of this sub-
section for goods produced in a foreign country
if the Secretary, in consultation with the United
States Trade Representative, decides that the
government of that foreign country—

(A) has an agreement with the United States
Government under which the Secretary has
waived the requirement of this subsection; and

(B) has violated the agreement by discrimi-
nating against goods to which this subsection
applies that are produced in the United States
and to which the agreement applies.

(T) A person is ineligible to receive a contract
or subcontract made with amounts authorized
under this chapter if a court or department,
agency, or instrumentality of the Government
decides the person intentionally—

(A) affixed a ““Made in America’ label, or a
label with an inscription having the same
meaning, to goods sold in or shipped to the
United States that are used in a project to
which this subsection applies but not produced
in the United States; or

(B) represented that goods described in sub-
paragraph (A) of this paragraph were produced
in the United States.

(8) The Secretary may not impose any limita-
tion on assistance provided under this chapter
that restricts a State from imposing more strin-
gent requirements than this subsection on the
use of articles, materials, and supplies mined,
produced, or manufactured in foreign countries
in projects carried out with that assistance or
restricts a recipient of that assistance from
complying with those State-imposed require-
ments.

(9) The Secretary may allow a manufacturer
or supplier of steel, iron, or manufactured goods
to correct after bid opening any certification of
noncompliance or failure to properly complete
the certification (but not including failure to
sign the certification) under this subsection if
such manufacturer or supplier attests under
penalty of perjury that such manufacturer or
supplier submitted an incorrect certification as
a result of an inadvertent or clerical error. The
burden of establishing inadvertent or clerical
error is on the manufacturer or supplier.

(10) A party adversely affected by an agency
action under this subsection shall have the right
to seek review under section 702 of title 5.

(11) The requirements of this subsection shall
only apply to projects for which the costs exceed
$100,000.

(b) OPERATORS DEEMED RAIL CARRIERS AND EM-
PLOYERS FOR CERTAIN PURPOSES.—A person that
conducts rail operations over rail infrastructure
constructed or improved with funding provided
in whole or in part in a grant made under this
chapter shall be considered a rail carrier as de-
fined in section 10102(b) of this title for purposes
of this title and any other statute that adopts
that definition or in which that definition ap-
plies, including—
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(1) the Railroad Retirement Act of 1974 (45
U.S.C. 231 et seq.);

(2) the Railway Labor Act (431 U.S.C. 151 et
seq.); and

(3) the Railroad Unemployment Insurance
Act (45 U.8.C. 351 et seq.).

(c) GRANT CONDITIONS.—The Secretary shall
require as a condition of making any grant
under this chapter for a project that uses rights-
of-way owned by a railroad that—

(1) a written agreement exist between the
applicant and the railroad regarding such use
and ownership, including—

(A) any compensation for such use;

(B) assurances regarding the adequacy of
infrastructure capacity to accommodate
both existing and future freight and pas-
senger operations;

(C) an assurance by the railroad that col-
lective bargaining agreements with the rail-
road’s employees (including terms regulat-
ing the contracting of work) will remain in
full force and effect according to their terms
for work performed by the railroad on the
railroad transportation corridor; and ‘

(D) an assurance that an applicant com-
plies with liability requirements consistent
with section 28103 of this title; and

(2) the applicant agrees to comply with—

(A) the standards of section 24312 of this
title, as such section was in effect on Sep-
tember 1, 2003, with respect to the project in
the same manner that Amtrak is required to
comply with those standards for construc-
tion work financed under an agreement
made under section 24308(a) of this title; and

(B) the protective arrangements estab-
lished under section 504 of the Railroad Re-
vitalization and Regulatory Reform Act of
1976 (45 U.S.C. 836) with respect to employees
affected by actions taken in connection with
the project to be financed in whole or in part
by grants under this chapter.

(d) REPLACEMENT OF EXISTING INTERCITY PAS-
SENGER RAIL SERVICE.—

(1) COLLECTIVE BARGAINING AGREEMENT FOR
INTERCITY PASSENGER RAIL PROJECTS.—ANy en-
tity providing intercity passenger railroad
transportation that begins operations after
the date of enactment of this Act? on a project
funded in whole or in part by grants made
under this chapter and replaces intercity rail
passenger service that was provided by Am-
trak, unless such service was provided solely
by Amtrak to another entity, as of such date
shall enter into an agreement with the author-
ized bargaining agent or agents for adversely
affected employees of the predecessor provider
that—

(A) gives each such qualified employee of
the predecessor provider priority in hiring
according to the employee’s seniority on the
predecessor provider for each position with
the replacing entity that is in the employ-
ee’s craft or class and is available within 3
yvears after the termination of the service
being replaced;

180 in original. Probably should be (45",
28ee References in Text note below.

(B) establishes a procedure for notifying
such an employee of such positions;

(C) establishes a procedure for such an em-
ployee to apply for such positions; and

(D) establishes rates of pay, rules, and
working conditions.

(2) IMMEDIATE REPLACEMENT SERVICE.—

(A) NEGOTIATIONS.—If the replacement of
preexisting intercity rail passenger service
occurs concurrent with or within a reason-
able time before the commencement of the
replacing entity’s rail passenger service, the
replacing entity shall give written notice of
its plan to replace existing rail passenger
service to the authorized collective bargain-
ing agent or agents for the potentially ad-
versely affected employees of the prede-
cessor provider at least 90 days before the
date on which it plans to commence service.
Within 5 days after the date of receipt of
such written notice, negotiations between
the replacing entity and the collective bar-
gaining agent or agents for the employees of
the predecessor provider shall commence for
the purpose of reaching agreement with re-
spect to all matters set forth in subpara-
graphs (A) through (D) of paragraph (1). The
negotiations shall continue for 30 days or
until an agreement is reached, whichever is
sooner. If at the end of 30 days the parties
have not entered into an agreement with re-
spect to all such matters, the unresolved is-
sues shall be submitted for arbitration in ac-
cordance with the procedure set forth in sub-
paragraph (B).

(B) ARBITRATION.—If an agreement has not
been entered into with respect to all matters
set forth in subparagraphs (A) through (D) of
paragraph (1) as described in subparagraph
(A) of this paragraph, the parties shall select
an arbitrator. If the parties are unable to
agree upon the selection of such arbitrator
within 5 days, either or both parties shall
notify the National Mediation Board, which
shall provide a list of seven arbitrators with
experience in arbitrating rail labor protec-
tion disputes. Within 5 days after such noti-
fication, the parties shall alternately strike
names from the list until only 1 name re-
mains, and that person shall serve as the
neutral arbitrator. Within 45 days after se-
lection of the arbitrator, the arbitrator shall
conduct a hearing on the dispute and shall
render a decision with respect to the unre-
solved issues among the matters set forth in
subparagraphs (A) through (D) of paragraph
(1). The arbitrator shall be guided by pre-
vailing national standard rates of pay, bene-
fits, and working conditions for comparable
work. This decision shall be final, binding,
and conclusive upon the parties. The salary
and expenses of the arbitrator shall be borne
equally by the parties; all other expenses
shall be paid by the party incurring them.

(3) SERVICE COMMENCEMENT.—A replacing en-
tity under this subsection shall commence
service only after an agreement is entered into
with respect to the matters set forth in sub-
paragraphs (A) through (D) of paragraph (1) or
the decision of the arbitrator has been ren-
dered.
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(4) SUBSEQUENT REPLACEMENT OF SERVICE.—If
the replacement of existing rail passenger
service takes place within 3 years after the re-
placing entity commences intercity passenger
rail service, the replacing entity and the coi-
lective bargaining agent or agents for the ad-
versely affected employees of the predecessor
provider shall enter into an agreement with
respect to the matters set forth in subpara-
graphs (A) through (D) of paragraph (1). If the
parties have not entered into an agreement
with respect to all such matters within 60 days
after the date on which the replacing entity
replaces the predecessor provider, the parties
shall select an arbitrator using the procedures
set forth in paragraph (2)(B), who shall, within
20 days after the commencement of the arbi-
tration, conduct a hearing and decide all unre-
solved issues. This decision shall be final,
binding, and conclusive upon the parties.

(e) INAPPLICABILITY TO CERTAIN RAIL OPER-
ATIONS.—Nothing in this section applies to—

(1) commuter rail passenger transportation
(as defined in section 24102(4)2 of this title) op-
erations of a State or local government? au-
thority (as those terms are defined in section
5302(11)2 and (6),2 respectively, of this title) el-
igible to receive financial assistance under
section 5307 of this title, or to its contractor
performing services in connection with com-
muter rail passenger operations (as so de-
fined);

(2) the Alaska Railroad or its contractors; or

(8) Amtrak’s access rights to railroad rights
of way and facilities under current law.

(f) LIMITATION.—No grants shall be provided
under this chapter for commuter rail passenger
transportation, as defined in section 24102(4)2 of
this title.

(Added Pub. L. 110432, div. B, title III, §301(a),
Oct. 16, 2008, 122 Stat. 4942.)

REFERENCES IN TEXT

The Railroad Retirement Act of 1974, referred to in
subsec. (b)(1), is act Aug. 29, 1935, ch. 812, as amended
generally by Pub. L. 93-445, title I, §101, Oct. 16, 1974, 88
Stat. 13056, which is classified generally to subchapter
IV (§231 et seq.) of chapter 9 of Title 45, Railroads. For
further details and complete classification of this Act
to the Code, see Codification note set out preceding
section 231 of Title 45, section 231t of Title 45, and
Tables.

The Railway Labor Act, referred to in subsec. (b)(2),
is act May 20, 1926, ch. 347, 44 Stat. 577, which is classi-
fied principally to chapter 8 (§151 et seq.) of Title 45,
Railroads. For complete classification of this Act to
the Code, see section 151 of Title 45 and Tables.

The Railroad Unemployment Insurance Act, referred
to in subsec. (b)(3), is act June 25, 1938, ch. 680, 52 Stat.
1094, which is classified principally to chapter 11 (§351
et seq.) of Title 45, Railroads. For complete classifica~
tion of this Act to the Code, see section 367 of Title 45
and Tables.

The date of enactment of this Act, referred to in sub-
sec. (d)(1), probably means the date of enactment of
Pub. L. 110432, which enacted this section and was ap-
proved Oct. 16, 2008.

Section 24102(4) of this title, referred to in subsecs.
(e)(1) and (f), was redesignated section 24102(3) of this
title by Pub. L. 110432, div. B, title II, §201(a)(2), Oct.
16, 2008, 122 Stat. 4909.
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Section 5302(11) of this title, referred to in subsec.
(e)(1), probably means section 5302(a)(13) of this title,
which defines ‘“State”.

Section 5302(6) of this title, referred to in subsec.
(e)(1), probably means section 5302(a)(6), which defines
‘local governmental authority”.

ASSISTANCE WITH BUY AMERICA WAIVER REQUESTS

Pub. L. 110432, div. B, title III, §301(c), Oct. 16, 2008,
122 Stat. 4946, provided that: “In implementing section
24405(a) of title 49, United States Code, the Federal
Highway Administration shall, upon request by the
Federal Railroad Administration, assist the Federal
Railroad Administration in developing a process for
posting on its website or distributing via email notices
of waiver requests received pursuant to such subsection
and soliciting public comments on the intent to issue
a waiver. The Federal Railroad Administration’s devel-
opment of such a process does not relieve the Federal
Railroad Administration of the requirements under
paragraph (4) of such sub