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Description/Analysis

Issue: Drainage fees have been collected over the past fourteen years under the North
Natomas Financing Plan (Plan) to reimburse Lennar Winncrest for the construction of
common, backbone drainage improvements benefitting schools and City civic uses.
Appropriation authority is necessary to release the funds. A waiver and release is
necessary to disburse the funds to Lennar Winncrest, to release the City from any
liability for past fee collections, and to establish expectations for the collection of
drainage fees from schools that might be constructed in the future.

Policy Considerations: California Government Code Section 66000, et seq. provides
for the imposition of development impact fees and their use. Development impact fees
cannot be comingled with other funds, must be used for the purposes for which the fee
was imposed or be returned to the payer, and must earn interest. The disbursement to
the intended recipient is consistent with state law and with the Plan. The waiver and
release also releases the City from any liability regarding constructed schools and
defines the expectations of the parties regarding two school sites that are consistent
with the Standard Development Agreement and the Plan.

Environmental Considerations: Passage of the resolution is not a “project” subject to
CEQA because (a) it has no potential to cause a significant effect on the environment
and (b) it pertains to continuing administrative activities. (14 Cal. Code Regs. 88
15061(b)(3), 15378(b)(2).)

Committee/Commission Action: None

Rationale for Recommendation: The Natomas Unified School District (NUSD), from
which the fees were collected, does not object to the disbursement of funds to the
intended recipient. The waiver and release will permit that disbursement to proceed and
will release the City from any known liability regarding the collection of drainage fees
from constructed schools. The waiver and release further defines the intent of the
parties to the two remaining school sites, committing them to use good-faith efforts to
implement a practical means for the collection of drainage fees on future schools.

Financial Considerations: The total of all fees collected is $550,837.50. Combined
with interest earnings of $188,155.50, the total available for disbursement is
$738,993.00. These funds are reserved for drainage fee reimbursement purposes in the
Plan accounts and are recommended for disbursement with approval of the waiver and
release. There is no impact on the General Fund or on other activities of the Plan.

Local Business Enterprise (LBE): Not applicable.
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Background

When the North Natomas Community Plan and Financing Plan (Plan) were under
development in the 1990s, a group of landowners, developers, City staff, school staff,
and a wide variety of other interested parties formed a “Working Group” to design
policies and procedures for City Council approval. There was widespread involvement
and buy-in. One feature of the adopted Plan was the option of financing drainage sub-
basins with Mello-Roos bond districts, in which case all land uses would be taxed
except school and civic parcels, which were to pay drainage fees (1999 Plan, page IX-4
adopted by Resolution 99-471). If no Mello-Roos bonds were used, there were also to
be no drainage fees for civic and school uses. This policy is unchanged to this day.

From 1999 to 2001, Lennar Winncrest constructed common, backbone drainage sub-
basin facilities benefitting lands on which six school sites were planned by the NUSD
and the Twin Rivers Unified School District (TRUSD). Mello-Roos bonds were used,
which triggered the Plan requirement that drainage fees be imposed for schools and
civic uses.

Four schools were constructed out of six sites subject to the drainage fee policy. Fees in
the amount of $414,350 were collected for two schools on August 9, 2001, both
constructed by the NUSD, on the good faith understanding that the fees were due under
the Plan.

No mechanisms other than the Plan were in place to require payment of the fee by the
schools. There are no formal agreements between the schools and the City concerning
the collection or the disbursement of drainage fees. The agreements between Lennar
Winncrest and the City (City Agreements 98-109-1, 2001-805, 2002-030, and 98-067)
include some reimbursement provisions, but these do not function properly. The
provisions, present in two of the agreements, require the fee “be payable upon such
landowner’s first recordation of a...map, or issuance to such landowner of a special
permit, whichever first occurs” [City Agreement 98-109-1, Exhibit G, Section 2 (a)].
However, the developer itself recorded the maps and the schools are not obligated to
acquire special permits from the City. Finally, the six land sales agreements between
Lennar and the schools have no provision for the payment of drainage fees.

At various times over the past ten years, the NUSD, the TRUSD, Lennar Winncrest, and
the City have attempted to resolve the matter. In spite of the deficiencies, the NUSD has
no objection to the disbursement of collected fees to Lennar Winncrest. A letter from
NUSD to Lennar Homes to this effect is included at the end of this section.

As a matter of state law, the funds held by the City must either be returned to the payer
or disbursed to the developer. Interest must also be disbursed.

Lennar is willing to release any rights it holds to fees not collected from the two other
constructed schools in exchange for the fees on hand with interest and the City’s good
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faith commitment to work with Lennar and the schools to collect fees for the two schools
remaining to be built when they are constructed.

The intent of the Plan has always been to charge the drainage fees. The Standard
North Natomas Development Agreement between the City and all developers in North
Natomas commits all parties to abide by the terms of the Plan. The waiver and release
commits the City to explore in good faith a workable method to implement the terms of
the Plan on two remaining school sites, if possible.

A map of all six sites is provided at the end of this section.

The City civic use fees were handled differently. The City, as a party to City Agreement
98-109-1 (Agreement) covering Basin 1, agreed that fees would be determined in
accordance with a “Technical Supplement” to the Agreement. The Technical
Supplement accounts for all costs by all developers (the City also constructed facilities)
and allocates those costs to each acre by land use. The difference between an owner’s
cost and benefit represents the amount to be received from or paid to other owners. A
payment amount represents the fee. The Technical Supplement is updated periodically

to account for new construction and to update estimates of improvements yet to be built.

The last update was in February 2010. As shown below, the City’s “fee” is $136,487.
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Overall Cost Summary
2010 Technical Supplement Update

Cost Breakdown by Constructing Entity

4/5/2010
Item Total Total Difference
Current & Future Estimated Over
Construction Obligation (Under)

Revised Estimate 2004 Totals $36,479,744]
1 Lennar Constructed Facilities $21,499,215
2 Lennar Future Construction $0

Lennar Total $21,499,215 $12,808,288| $8,690,926
1 Schumacher Constructed Facilities $6,395,686
2 Schumacher Future Construction $1,520,307

Schumacher Total $7,915,993 $15,048,776 ($7,132,783)
1 JMA Constructed Facilities $1,170,747
2 JMA Future Construction $0

JMA Total $1,170,747 $1,938,528 ($767,780)
1 Lewis Constructed Facilities $4,536,375
2 Lewis Future Construction $95,389

Lewis Total $4,631,764 $5,285,641 ($653,877)
1 City of Sacto Constructed Facilities $1,262,024
2 City of Sacto Future Construction $0

City of Sacto Total $1,262,024 $1,398,511 ($136,487)
1 Subtctal Constructed Facilities $34,864,048|
2 Subtotal Future Construction $1,615,696

Total Check $36,479,744 $36,479,744 $0

Prepared by:
Wood Rodgers Inc.

The total of all fees collected is $550,837.50. Combined interest earned is $188,155.50,
for a grand total of $738,993.00. All amounts have been reserved. The waiver and
release will disburse the funds to Lennar Communities as well as release the City of any
liability over the collection of past fees and commit the City to work in good faith with
Lennar to implement a practical means for collecting drainage fees on future schools
that may be constructed on certain parcels.
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The letter from NUSD to Lennar Communities representing their position on
the fees is as follows:

Baoard of Trustees

/_* B. Teri Bums

Scott Dosick

at@mas
e - g Susan Heredia
Unified School District LisaKaplan

Connecting students (o their future Chris Evans, Supetintendent

May 17, 2013

Don Barnett

Community Planning Manger

Lennar Homes

1075 Creekside Ridge Drive, Suite 100

Roseville, CA 95678 )

Re:  Natomas Drainage Fees
Dear Mr. Barnett:

Cn July 6, 1999, Lennar Winncrest, LLC (“Lennar”) and the Natomas Unified School District
{the “District”} entered into a Purchase and Sale Agreement for the Natemas Park Elementary School site.
In response to entering into that agreement, the District paid approximately $173,000 to the City for
drainage fees related to the construction of the Natomas Park Elementary School. The District paid the
drainage fees related to the Natomas Park Elementary Scheol in 2000 during the time the District was
building the Natomas Park School facility. These fees have remained on deposit at the City since then,

Next, in August 1999, Lennar and the District entered into a Purchase and Sale Agreement for the
Charter School site. 'The District paid approximately $240,000 to the City for draiage fees related to the
construction of the Charter School. The District paid the drainage fees related to the Charter School also
fn 2000 during the time the District was building the Charier School facility. These fees have remained on
deposit at the City since then,

Finally, on August 13, 2002, Lennar and the District entered intc a Purchase and Sale Agreement
for the Northberough Elementary Schoel site, the site for the Heron School. No drainage fees were ever
paid to the City related to the construction of the Heron School.

In January of this year, you contacted the District to inquire as to the status of the drainage fees.
After thorough consideration of the matter, the District is willing fo have released to Lennar, the money
that is currently deposited with the City. At your request, the District will contact the City and provide
them with our approval for the release of the funds. The District is, however, unwilling to pay any
additional monies related to the drainage fees with regards to the schools discussed in this letter. The
District does not helieve that, at ihis point, there is any legal basis to compel further payment by the
District. :

Please contact me at {916) 567-3457 if you have any questions / concerns, or if you would like to
meet with me regarding this maiter.

Sincerely,

Douglas Crancer,

Assistant Superintendent of Business Services
cel Constantine C. Baranoft '

Teffrey L. Massey
Chris Evans

1501 Arena Blvd,, Sacramento, CA 95834
(9186) 567-3400
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The map showing developed and undeveloped school sites is as follows:
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RESOLUTION NO.

Adopted by the Sacramento City Council
on October 6, 2015

APPROPRIATION OF NORTH NATOMAS DRAINAGE FEES AND
EXECUTION OF WAIVER AND RELEASE

BACKGROUND

A.

Under the North Natomas Financing Plan (the “Plan”), drainage fees are to be
collected on civic uses to reimburse developers that construct drainage
improvements benefiting the civic uses.

In accordance with the following City Agreements, Lennar Winncrest, LLC
(“Lennar”) has constructed, and the City has accepted, drainage facilities that
benefit civic uses: 98-109-1, dated November 19, 1998 (covering Basin 1); 2001-
805, dated September 7, 2001 (covering Basin 2); 2002-030, dated February 7,
2002 (covering Basin 3); and 98-067, dated June 10, 1998 (covering Basin 4).

In calendar-year 2001, the City collected drainage fees in the amount of
$414,350.50 from the Natomas Unified School District for two schools constructed
within Basin 4. In accordance with the Plan and City Agreement 98-109-1 (covering
Basin 1), the City set aside $136,487, representing the City’s fair share of the cost
to construct the North Natomas Library and the Town Center.

As required by Government Code § 66006, the drainage fees collected were not
comingled with other revenues, and all interest earned on the fees was credited to
the purposes for which the fees were collected.

The total of all drainage fees collected and reserved, plus interest, is $738,993. An
appropriation of the drainage fees collected and the accumulated interest is
necessary to reimburse the Lennar.

The City has agreed to disburse to Lennar the drainage fees collected to date from
the Natomas Unified School District; Lennar has agreed to release the City from
any claims Lennar may have in connection with drainage fees that have not been
collected from school districts within the Plan area in the past; and the City and
Lennar have agreed to use good-faith efforts to implement a practical means for
collecting drainage fees on future schools that may be constructed on certain
parcels.

BASED ON THE FACTS SET FORTH IN THE BACKGROUND, THE CITY COUNCIL
RESOLVES AS FOLLOWS:
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Section 1. The City Manager is authorized to appropriate $738,993 from the fund
balance of the North Natomas Drainage Fee Fund (3205) for the purposes
described in the Background.

Section 2. The City Manager is authorized to execute on the City’s behalf the Waiver
and Release attached to this resolution as Exhibit A.
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Waiver and Release

Reimbursement for Storm Drainage Improvements for City Civic Uses and Constructed School
Facilities Pursuant to the North Natomas Financing Plan

This agreement is between the City of Sacramento (the “City”), a California municipal
corporation; and Lennar Winncrest, LLC. (“Landowner”).

Background

A. Landowner has constructed drainage facilities that benefit lands in the North Natomas
Finance Plan area identified in Exhibit A (“Benefit Area”) that belong to other landowners
who did not contribute their proportional share of the cost thereof at the time of
construction. Landowner has completed the drainage facilities and they have been
accepted by the City as required by the Agreements for Construction of Drainage
Improvements dated November 19, 1998, and entered into by the City and Landowner
(“Drainage Agreement”).

B. On August9, 2001, the City received drainage fees paid by the Natomas Unified School
District for two of four constructed schools located in the Benefit Area in the total amount
of $414,350.50, has maintained the funds in a separate account that has not been
commingled with any other development or impact fees collected with respect to the
North Natomas Financing Plan Area, and as of May 1, 2015, has earned interest in the
City’s demand account (“Pool A”) in the amount of $177,251.93.

C. The City also reserved drainage fees for all City civic uses in the Benefit Area in the amount
of $136,487 in accordance with the 2010 Technical Supplement Update for Drainage Basin
Number One, Community Facilities District Number Four (Wood Rodgers Inc., May 6, 2010)
and consistent with the North Natomas Financing Plan. The City has maintained the funds
in a separate account that has not been commingled with any other development or
impact fees collected with respect to the North Natomas Financing Plan Area and as of
May 1, 2015, has earned interest in the City’s Pool A in the amount of $10,903.57.

D. No drainage fees were paid for the Regency Park Elementary School (parcel number 201-
0540-050) and the Heron Elementary School (parcel number 225-004-0036) located in the
Twin Rivers School District and the Natomas Unified School District (collectively “School
Districts”), respectively.

E. The City does not possess any other drainage fees paid by landowners or reserved by the
City for civic uses located in the Benefit Area.

With these background facts in mind, the City and Landowner agree as follows:
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The City’s obligations with respect to City civic uses and constructed school facilities.
The City shall pay $738,993.00 to Landowner, by check, within 30 days after the effective
date of this agreement (see section 7 below). This amount represents the total
reimbursement the City owes Landowner for drainage fees collected from other
landowners and reserved by the City plus accumulated interest earned within the Benefit
Area.

The obligation of the parties with respect to schools not yet constructed. The parties
also agree to use good faith efforts to implement a practical means for collecting drainage
fees on future schools that may be constructed on parcel numbers 201-0440-016 and 225-
1060-039, including but not limited to, researching legally enforceable collection
mechanisms, invoicing the School Districts for drainage fees incurred and meeting with
personnel from the School Districts. To the extent all or any portion of such parcels
become City owned, the City shall reserve drainage fees at the time of construction on said
parcels.

The obligation of the parties with respect to schools constructed for which no drainage
fees were paid. In the event that Landowner continues efforts to collect the drainage fees
listed in Recital D above from the School Districts after the effective date of this
agreement, the City agrees to provide relevant information in its possession related to the
drainage fees, including information regarding the North Natomas Financing Plan, the
Benefit Area, and applicable reimbursement agreements, to Landowner and the School
Districts.

Landowner’s Release of Liability. The following provisions are effective when the City has
fully performed its payment obligation under section 1:

(a) Release. Except as otherwise provided in Section 4(d), Landowner unconditionally
and forever releases and discharges the City and the City’s elected officials, officers,
employees, and agents from all debts, claims, damages, and causes of action of any
kind that pertain to, arise out of, or are in any way connected with, the City’s
obligations under the North Natomas Financing Plan for City civic uses and
constructed school facilities. This release and discharge is to be broadly interpreted.
It covers all acts, omissions, transactions, and events that relate to the City’s
obligations under the North Natomas Financing Plan to reimburse Landowner for the
drainage fees collected under the North Natomas Financing Plan for City civic uses and
constructed school facilities prior to the date of this agreement. It also includes any
claim by Landowner for attorneys’ fees, penalties, interest, and costs in any way
connected with reimbursement for the drainage fees collected under the North
Natomas Financing Plan for City civic uses and constructed school facilities prior to the
date of this agreement. This release and discharge—

(1) applies not just to Landowner but also to all persons and entities claiming by,
through, under, or in concert with Landowner; and
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(2) covers all claims, rights, liabilities, demands, obligations, duties, promises, costs,
expenses, damages, and other losses or rights of any kind—past, present, and
future—whatever the theory of recovery, and whether known or unknown,
patent or latent, suspected or unsuspected, fixed or contingent, or matured or
un-matured.

(b) Waiver of Civil Code section 1542. Landowner waives all rights and benefits that it
has, and all rights and benefits that any person or entity claiming by, through, under,
or in concert with it may have, under Civil Code section 1542, which provides as
follows:

A general release does not extend to claims which the creditor does
not know or suspect to exist in his or her favor at the time of
executing the release, which if known to him or her must have
materially affected his or her settlement with the debtor.

This release under Civil Code section 1542 applies only to the claims
Landowner may have concerning collection of drainage fees for City civic
uses and constructed school facilities prior to the date of this agreement
under the North Natomas Financing Plan.

(c) Future claims. Landowner acknowledges that after it enters into this agreement it may
discover unknown or unsuspected claims or facts that are in addition to, or different
from, the facts and claims it intends hereby to release fully, finally, and forever.
Landowner further acknowledges that those unknown or unsuspected facts and claims
are covered by the release in subsection 2(a) and the waiver in subsection 2(b) to the
extent they pertain to, or arise out of, any acts, omissions, transactions, or events that
relate to any agreement or understanding the City and Landowner may have
concerning reimbursement for the lands transferred under the Reimbursement
Agreement for City civic uses and constructed school facilities.

(d)Exceptions. The provisions of Sections 4(a), 4(b) and 4(c) are not applicable to the
following: (i) the City's obligations under section 2; (ii) the City’s obligations under
section 3; and (iii) the City's obligation to promptly pay Landowner drainage fees
collected in the future within the Benefit Area.

4. Binding effect. This agreement binds and inures to the benefit of the parties’ successors
and assigns.

5. Severability. If a court of competent jurisdiction rules that any part of this agreement is
invalid, unenforceable, or contrary to law or public policy, then the rest of this agreement
remains valid and fully enforceable.
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6. Interpretation. This agreement is to be interpreted and applied in accordance with
California law, except that that the rule of interpretation in California Civil Code section
1654 will not apply.

7. Litigation costs and attorneys’ fees. The parties shall bear their own costs and attorneys’
fees incurred in connection with this agreement.

8. Effective date. This agreement is effective on the date both parties have signed it, as
indicated by the dates in the signature blocks below. The parties shall sign any additional
documents that are reasonably necessary to carry out the intent and purposes of this
agreement.

9. Counterparts. The parties may execute this agreement in counterparts, each of which will
be considered an original, but all of which will constitute the same agreement.

10. Waiver. A party’s failure to insist on strict performance of this agreement or to exercise
any right or remedy upon breach of this agreement will not constitute a waiver of the
performance, right, or remedy. No waiver is binding unless set forth in a writing signed by
the waiving party.

11. Integration and modification. This agreement sets forth the parties’ entire understanding
regarding the matters set forth above and is intended to be their final, complete, and
exclusive expression of those matters. It supersedes all prior or contemporaneous
agreements, representations, and negotiations—written, oral, express, or implied—and
may be modified only by another written agreement signed by both parties.

City of Sacramento Lennar Winncrest, LLC _
BY: Lennar Homes.ef Caiiforria}[gz., /7
c - r "/,’ "“" Py —,‘; /
John Dangberg, Assistant City Manager, NAME: LarryGualco
Date: 2015 TITLE: Vice President
Date: , 2015
Approved as to Legal Form Approved as to Legal Form
Sacramento City Attorney Boutin Jones,.Inc.
/‘/

By: By: %/&

Michael Voss Jeffry R/ Jdrles

Senior Deputy City Attorney Attorneys for Lennar Winncrest, LLC
Attest
City Clerk
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Exhibit A: Benefit Area
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