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Description/Analysis

Issue Detail: With the recent drought and developing regulations and proceedings related
to water rights and water quality, the ongoing retention of expert water counsel is critical to
maintaining and securing the City’s future water resources. This report seeks authorization
to contract for specialized legal services of outside water counsel. Along with the legal
services provided on water matters by the City Attorney’s Office, the services of specialized
outside water counsel provided as part of the City’s water team assists the City with a
number of significant and complex water rights, water supply, and water quality matters.

Policy Considerations: Since 1998, the City Attorney has utilized the services of Martha
Lennihan, of Lennihan Law, as outside water rights counsel. The City Attorney’s office also
has contracted with outside law firms for legal services relating to various water quality
matters. Ms. Lennihan is retiring, which necessitates the retention of a new firm to provide
outside counsel services to assist the City as it proceeds with a number of significant
activities relating to water rights and water supply. It is also desirable that the firm retained
be able to provide outside legal services on water quality matters as the need arises.

The City Attorney’s Office conducted a review of local law firms with expertise in water
rights, water supply, and water quality matters, and that did not have existing clients with
interests potentially adverse to the City’s interests. The City Attorney’s Office, with the
concurrence of the Department of Utilities, selected Stoel Rives as the firm best suited to
provide these outside counsel services. In October 2015, the City Attorney’s Office entered
into a short-term agreement for Stoel Rives to provide outside counsel services on water
rights, water supply, and water quality matters, for an amount not-to-exceed $50,000. In
addition, Stoel Rives was retained to represent the City in a lawsuit challenging California
Department of Water Resources funding for drought-preparedness projects, which was
resolved in the City’s favor. The services provided by Stoel Rives in defense of this lawsuit
and under the short-term agreement met staff expectations, and both the City Attorney’s
Office and Department of Utilities recommend approving a longer-term agreement with
Stoel Rives for these ongoing outside counsel services. Stoel Rives in on the approved
outside counsel list maintained by the City Attorney’s Office.

Economic Impacts: Not applicable.

Environmental Considerations:
California Environmental Quality Act (CEQA): Approval of the agreement is not
subject to CEQA because it can be seen with certainty that there is no possibility

that the agreement may have a significant effect on the environment (CEQA
Guidelines 815061(b)(3)).
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Sustainability: The retention of expert services as part of the City’s water team is
consistent with the City’s Sustainability Master Plan by helping to provide a safe and
reliable water supply for the Sacramento region.

Commission/Committee Action: Not applicable.

Rationale for Recommendation: Water rights, water supply, and water quality matters are
very significant to the City, and City staff utilizes a team approach to address and resolve
numerous complex issues pertaining to water rights, water quality, environmental review,
regulatory approvals, and other related topic areas. In conjunction with the City Attorney’s
Office, City staff from the Department of Utilities and other City offices, and outside
consultants, the City’s outside water counsel functions as an important member of this
team.

Financial Considerations: Stoel Rives would be retained by the City Attorney’s Office,
with funding for these legal services provided by the City’s Department of Utilities from its
FY2016/17 Operating Budget. The proposed annual not-to-exceed amount is $250,000, or
a maximum amount of $750,000 over the agreement’s maximum three-year term.
Sufficient funding exists for the initial one-year agreement term. Approval of subsequent
one-year term extensions (up to a maximum of 2 extensions) will be subject to the
availability of sufficient funding in the Department of Utilities’ approved budget for the
applicable fiscal year.

Local Business Enterprise (LBE): Stoel Rives LLP is an LBE.
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Background

The City’s water rights and water supply facilities are among the City’s most important
and valuable assets, and the protection and development of these rights and facilities is
vital to the City and the City’s water service customers. In addition the City is subject to
extensive water quality regulations, including two National Pollutant Discharge
Elimination System (NPDES) permits governing operation of the City’s combined sewer
system and stormwater system, State Waste Discharge Requirements governing
operation of the City’'s separated sewer system, and drinking water regulations
applicable to both surface and groundwater.

The proposed legal services agreement with Stoel Rives will supplement and enhance
the efforts of the City Attorney’s Office, City staff from the Department of Utilities and
other City offices, and outside engineering, environmental, and biological consultants,
as part of the City’s team working on ongoing water rights, water supply, and water
quality matters. One significant matter that merits specific mention is the City’s
participation in the ongoing process for approval of the California WaterFix project, the
proposed twin tunnels that would be constructed to convey Sacramento River water
around the Delta for export to state and federal water contractors. Under the proposed
legal services agreement, Stoel Rives would represent the City as water rights counsel
in the upcoming hearing process for State Water Resources Control Board
consideration of petitions to authorize the WaterFix project's new water intakes on the
Sacramento River south of the City between Clarksburg and Courtland.

The term of the proposed agreement is for one year, with authorization for the City
Attorney to renew the agreement for up to two successive one-year terms, provided that
sufficient funds have been allocated to the Department of Utilities for such purpose in
the City Council’'s annual budget appropriations. The proposed annual not-to-exceed
amount of $250,000 is estimated based on a review of past outside water counsel
costs, anticipated services over the next three years, and Stoel Rives’ cost proposal,
with one caveat -- should the City find it necessary or advisable to participate in any
significant litigation relating to water rights or water quality, this cost estimate does not
include outside counsel services that may be needed in any such action. The City
Attorney’s office has negotiated reductions of 10-20% in Stoel Rives’ standard billing
rates, with rates in the proposed agreement ranging from $216 to $395 per hour, which
is comparable to that of other law firms possessing similar experience, expertise, and
capacity.
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