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Description/Analysis

Issue Detail: Encore McKinley Village, LLC (Developer) is the master developer of the
McKinley Village project that is currently under construction in East Sacramento. The
Developer has opted to develop the subdivision’s parks as turnkey parks in lieu of paying the
Park Development Impact Fee. Alan and Helen Post Park is under construction with an
anticipated completion of later this year. Encore McKinley Village, LLC is ready to begin
construction of the next two parks in the subdivision, leaving two additional small parks to be
constructed at a later date. The larger of the two parks proposed for construction is the 1.02
acre ‘R. Burnett Miller Park’; it is the largest park in the subdivision and is centrally located
adjacent to a private recreation/community center and pool. The smaller park at 0.09 acre to
be constructed is not yet named,; it is referred to as Park Site ES5. It is in the southwest corner
of the project site.

Turnkey parks are developer-funded and constructed under the terms of a Park Development
Impact Fee Credit Agreement, which provides the developer with early issuance of Park
Development Impact Fee Credits to be applied towards building permits within the subdivision,
in exchange for security to ensure that the developer completes park construction.

Park construction of R. Burnett Miller Park and Park Site ES5 is anticipated to begin in
September 2016. R. Burnett Miller Park will be developed with the following amenities:
pickleball courts, tot playground (2-5 years), adventure play area (5-12 years), picnic tables,
shade structure, concrete game tables, landscaping and hardscape, and turf mounds to add
interesting topography.

Park Site ES5 will be named prior to the City’s acceptance of the park. This park will be
developed with a bench and landscaping.

A Park Development Impact Fee Credit Agreement is required for construction of these parks.
Due to the small size of Park Site ES5 and as a cost saving measure by the Developer, it will
be built at the same time and under the same agreement as R. Burnett Miller Park.

Policy Considerations: The McKinley Village project was approved on April 29, 2014 and
found to be consistent with the City’s General Plan. Providing parks and recreation facilities
is also consistent with the City’s strategic plan to enhance livability in Sacramento’s
neighborhoods by expanding park, recreation, and trail facilities throughout the City.

Economic Impacts: The indicated economic impacts are estimates calculated using a
calculation tool developed by the Center for Strategic Economic Research (CSER). CSER
utilized the IMPLAN input-output model (2009 coefficients) to quantify the economic impacts of
a hypothetical $1 million of spending in various construction categories within the City of
Sacramento in an average one-year period. Actual impacts could differ significantly from the
estimates and neither the City of Sacramento nor CSER shall be held responsible for
consequences resulting from such differences.

The park construction project, in the amount of $962,566 is expected to create 3.85 jobs (2.21
direct jobs and 1.64 indirect jobs through indirect and induced activities). Furthermore, it will

Page 2 of 44



create $594,322 in total economic output ($374,606 of direct output and $219,716 of output
through indirect and induced activities).

Environmental Considerations: On April 29, 2014, the City Council certified an
Environmental Impact Report (EIR) for the McKinley Village Development Project and adopted
a Mitigation Monitoring and Reporting Program (Resolution 2014-0102).

Sections 15162 and 15163 of the CEQA Guidelines (Title 14 Cal. Code Reg. § 15000 et seq.)
provide that Subsequent or Supplement to an EIR need not be prepared unless subsequent
changes are proposed in the project, substantial changes occur with respect to the project
circumstances, or new information of substantial importance to the project becomes known or
available. The McKinley Village parks were part of the approved development plan and the
environmental impact of the park development was evaluated as part of the larger project.
Since none of the conditions listed above relating to Sections 15162 or 15163 exist; additional
environmental review is not required.

Sustainability: The McKinley Village Parks Master Plan is consistent with the goals, policies,
and targets of the Parks and Recreation Sustainability Plan by reducing greenhouse gas
emissions and air pollution through the addition of landscape plantings, and by improving the
health of residents through access to a diverse mix of wellness activities. Individual products
and manufacturers have not been chosen, but the design will incorporate play equipment and
site furniture manufactured from recycled materials, and low water use planting.

Commission/Committee Action: The Parks and Recreation Commission (PRC) reviewed
and recommended approval of the McKinley Village Parks Master Plan at its June 12, 2014
meeting. The City Council adopted the Parks Master Plan at its August 12, 2014 meeting with
approval of Motion No. 2014-0201.

Rationale for Recommendation: The Park Development Impact Fee Credit Agreement with
Encore McKinley Village, LLC allows the Developer to construct R. Burnett Miller Park and
Park Site ES5 in lieu of paying the Park Development Impact Fee. The Developer’s
construction of the two parks, rather than the City, will accelerate the timing when the new
residents will be able to use the project’s parks.

Financial Considerations: The Development Agreement for the McKinley Village project
(C2014-0494) specifies that the project’'s Park Development Impact Fees be allocated to on-
site park improvements at a rate that is proportionately equal to the percentage of parkland
dedication met by on-site dedication. Park Impact Fee budgets for each park were established
using FY2015/16 figures and based upon the percentage of the total park dedication
requirement each park represented relative to the whole. That portion of the park budget that is
eligible for PIF credits for the 1.015-acre R. Burnett Miller Park is $457,469 and $40,563 for the
0.09-acre Park Site ES5, for a total budget of $498,032. These figures have been adjusted to
FY2016/17 values due to a 3.47% inflation adjustment to the Park Development Impact Fee
rates that went into effect on July 1, 2016.

Total construction costs for the two parks is expected to be $962,566, of which an estimated
$464,534 will be the Developer’s responsibility. The total costs include City costs of $52,397;
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which include staff costs ($42,436) and funds for Art in Public Places ($9,961). The Developer
will provide $52,397 to cover staff costs and the Art in Public Places component. The
Developer already paid City staff costs incurred during the master planning process and for
review of construction documents via two service agreements. Those costs were prorated at
$14,247 for R. Burnett Miller Park and Park Site ES5 and are accounted for in these figures.

Development of parks creates an ongoing cost for park maintenance and utilities based on the
size of the park. The Project’s Conditions of Approval required that a Community Facilities
District (CFD) or another type of assessment district be formed to fund maintenance costs
before the City will accept a park. On April 28, 2015, the City Council established the McKinley
Village Community Facilities District No. 2014-03, which will fully fund the maintenance costs
of the development’s park system. Maintenance of each park will be fully funded by the CFD
and thus will not impact the Department of Parks and Recreation’s Operating Budget.

Local Business Enterprise (LBE): Because the Developer is funding construction of the
parks, the City’s LBE requirements do not apply.
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PARK DEVELOPMENT IMPACT FEE CREDIT AGREEMENT

RELATING TO CONSTRUCTION
OF PARK IMPROVEMENTS
FOR R. BURNETT MILLER PARK AND PARKSITE ES5

This Park Development Impact Fee Credit Agreement for R. Burnett Miller Park
and Parksite ES5 (“Agreement”) is entered into on , 2016 by and between
the CITY OF SACRAMENTO, a charter city and municipal corporation (“City”), and
ENCORE MCKINLEY VILLAGE, LLC, a Delaware limited liability company
("Developer”), who are collectively referred to as “Parties” and individually as “Party.”

BACKGROUND

A. Developer owns the real property described in Exhibit A (“Property”), which is
the site of a development project known as McKinley Village. City has completed
environmental review and issued entitlements to allow for development of this

project.

B. The portion of the Property described in Exhibit B ("Park Sites"), is subject to an
irrevocable offer of dedication to City at the time the final subdivision map for the
project is recorded to meet the parkland dedication obligation under City Code
Chapter 16.64 and the dedication is to be accepted by City after completion of
the park improvements under this Agreement. Two Park Sites are to be
developed at this time; the first is to be known as “R. Burnett Miller Park”
(approx. 1.015 acres) and Park Site ES5 (approx. 0.09 acre) to be named at a
later date prior to its acceptance. Both parks (individually “Park” and collectively
“Parks”) are for use as neighborhood parks to serve the residents and occupants
of the development project.

C. Prior to issuance of building permits to develop the Property, the Developer is
required to pay Park Impact Fees (“Park Impact Fees” or “PIF”) in accordance
with the Sacramento City, Title 18, Chapter 18.44 (the “Fee Ordinance”). The
purpose of imposing the Park Impact Fee is to provide funds necessary to
design, construct, and install park facilities to meet the needs of, and address the
impacts caused by, the residents and employees within the development project.

D. The Fee Ordinance authorizes credits (and reimbursements if applicable) against
the Park Impact Fees owed by a developer who undertakes the design and
construction of park facilities that otherwise be would be built by the City with the
Park Impact Fee revenues.

E. Developer desires to advance the timing for development of the Parks by

designing and constructing the improvements for each Park in accordance with
City Council approved (or to be approved) Master Plan for each Park (collectively

Park Development Impact Fee Credit Agreement
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the “Project’). The required improvements for each Park, at a minimum, are
specified in Exhibit C (the “Project Improvements”). The Project Improvements
specified in Exhibit C do not include any off-site or on-site utility and street
improvements that Developer is required to install as conditions of the tentative
subdivisions map(s) for the development project pursuant to the provisions of the
City’s Subdivision Ordinance (Sacramento City Code, Title 16).

F. Development of the Parks will require various design and other services, which
will be performed by either Developer or City as shown on the “Park
Development Task Allocation” set forth in Exhibit D. The Project will be
constructed pursuant to plans and specifications approved by the City. The
actual costs of construction of the Parks will be based on the result of a bidding
process approved by City. However, the total cost of the Project subject to Park
Impact Fee credits shall not exceed the budget amount specified in Exhibit E
("Park Development Budget") without the City’s prior approval.

G. Subject to the credits against the Park Impact Fees as provided in this
Agreement, Developer is willing to perform the design and other services
assigned to Developer in Exhibit D, pay City costs and the Art in Public Places
Fee as set forth in Exhibit E-1, and construct the Project (collectively "Project
Costs"). The “Project Costs” shall mean and include costs based on all City
approved contracts for the design and construction of the Project, including
change orders, the costs to prepare or pay for engineering estimates, plan check
fees, construction inspection fees, building permit fees, and environmental
studies and mitigation costs if required, and City consultant and staff costs for
services and oversight necessary to implement the Project and complete
construction, the Art in Public Places Fee, together with any right of way or other
property acquisition costs, if any, required for the Project.

H. City is willing to provide credits against the Park Impact Fee for Developer's
actual Project Costs, in accordance with the Fee Ordinance and subject to the
terms and conditions of this Agreement.

AGREEMENT

NOW, THEREFORE, in consideration of the mutual promises and obligations .
contained herein, City and Developer hereby agree as follows:

ARTICLE |
DESIGN AND CONSTRUCTION OF PARK IMPROVEMENTS

1.0 Background Incorporated. The foregoing information contained in the
Background is true and correct, and is part of this Agreement.

1.1 Design and Construction. Developer will design and construct the
Project Improvements at the Park Sites in accordance with the terms of this Agreement

Park Development Impact Fee Credit Agreement
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and convey the completed Parks, along with all interests in real property necessary for
the operation, maintenance, repair, and ownership thereof, to the City. The interest in
real property to be conveyed shall be a fee interest in the land, unless special
circumstances allow for City’s acceptance of a recreational easement, title to the Project
Improvements, and title to any and all access easements necessary for the operation,
maintenance, and repair of the Parks. Developer shall complete the construction of the
Project Improvements at the Park Sites no later than June 30, 2017; or within twelve
(12) months of the date the City approves the contract award as set forth in Section 1.3,
whichever is later (“Completion Date”).

1.2 Project Design and Final Budget. The design-related services that may
be performed either by Developer or City as specified in Exhibit D include preparation
of a Master Plan for each Park, design development, and construction bid document
preparation, as well as environmental review if additional studies are required before the
Project can be constructed. The Developer's selection of a landscape architect(s) to
perform design services that are assigned to Developer in Exhibit D, shall be subject to
approval by a Landscape Architect in the Landscape Architecture Section (‘LAS") of the
City’s Parks and Recreation Department. If assigned to Developer in Exhibit D,
Developer shall perform the various Project-related services in accordance with the
following requirements.

1.2.1 Park Master Plans. If prior to execution of this Agreement the
Master Plans for the Parks have not yet been prepared and approved by the City, then
the Developer shall prepare a conceptual design plan(s) for the Project. Once the
conceptual design plan is approved by LAS, Developer shall then prepare a preliminary
design plan which shall include a survey of each Park Site, a park master plan for each
Park illustrating all of the Park Improvements at build-out, a Project description detailing
the scope of the Park Improvements for each Park, construction cost estimates detailing
the costs for each item of work, and estimated construction time lines for the Project
(collectively the “Master Plan”). The City agrees to use its best efforts and due diligence
to review, provide comments regarding any necessary corrections, and approve all of
the foregoing plans and documents in a prompt and timely manner. The City's staff
approval shall not be unreasonably withheld or conditioned. The Master Plan for each
Park is subject to review by the City's Parks and Recreation Commission and approval
by the City Council.

1.2.2 Project Plans. After the Park Master Plans are approved,
Developer shall arrange for the preparation of the design plans and technical
specifications (the “Project Plans” or “Plans”) for construction of the Project. At a
minimum, Developer shall submit the Project Plans to the LAS at the 35, 75, and 100-
percent design phases of completion. The Project Plans shall include all of the Project
Improvements described in the approved Master Plan and as listed in Exhibit C.
Developer covenants that the Project Plans will be designed and prepared in
compliance with the City’s Standard Specifications. The City agrees to use its best
efforts and due diligence to review, provide comments regarding any necessary
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corrections, and approve the Project Plans in a prompt and timely manner. The City's
staff approval shall not be unreasonably withheld or conditioned.

Developer must obtain written approval of the Project Plans by SMUD,
PG&E and all other appropriate public entities or utility companies which will own,
operate and/or maintain any portion of the utility improvements that are to be installed
as part of construction of the Project. Developer covenants that the Project Plans will be
designed and prepared in accordance with the applicable utility company requirements.

Developer shall cause all contracts relating to preparation of the Project
Plans to require the design and engineering consultants to fully and without limitation
indemnify, defend and hold harmless City and its elective and appointive boards,
commissions, officers, employees and agents, from and against any and all Claims (as
defined in Section 2.6) arising by reason of any death, bodily injury, personal injury,
property damage or violation of any law or regulation to the extent arising from any
actions or omissions of such professional in connection with the design of the Parks by
said consultant, or any other person or entity employed by or acting as the authorized
agent for said consultant. The aforesaid indemnity and hold harmless agreement shall
not be limited or waived in any way based upon the fact that City has prepared,
supplied, or approved the Project Plans, or has inspected or failed to inspect
construction of the Parks.

1.2.3 Bid Document Preparation. After LAS has given its written
approval of the Project Plans, Developer shall prepare and submit to the LAS the bid
document that includes the construction plans and specifications for each Park, and
shall provide updated construction cost estimates and construction time lines. The bid
document must be based on the City approved Project Plans. The City agrees to use its
best efforts and due diligence to review, provide comments regarding any necessary
corrections, and approve the bid document in a prompt and timely manner. The City’s
staff approval shall not be unreasonably withheld or conditioned. Once LAS has
approved the bid document, the Developer may issue a request for bids, but subject to
prior approval of the Final Budget as set forth in Section 1.2.6.

1.2.4 Environmental Review. If the Project was not subject to prior
environmental review as part of the development project, if additional studies are
_required to comply with adopted mitigation measures, or if there is new information
regarding the scope of the PrOJect or the Park Site condmons triggering the need for
additional environmental review; in that event a consultant retained by City and/or City
staff shall prepare the environmental documentation required for development of the
Park Site to comply with CEQA. If authorized by City, the Developer may arrange for
preparation of such environmental documentation, which shall be subject to review and
approval by the City in its sole discretion. The Developer's selection of a consultant(s)
for this purpose shall be subject to approval by the LAS and limited to the consultants
listed in the City’s Environmental Services Department’s prequalified list if the applicable
discipline is included on that list. The Completion Date set forth in this Agreement is
based on the assumption that no further environmental documentation will be needed
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before construction of the Project can commence. If additional environmental
documentation is determined by the City to be needed, then the Completion Date shall
be extended to account for the time required to complete the necessary environmental
documentation and associated approvals.

1.2.5 LAS Approval. LAS approval shall be evidenced by the signature
of the Landscape Architect on the subject document. LAS may withhold approval of any
document until Developer has obtained any and all required approvals from other City
departments or other public entities or utilities. The review of various documents by LAS
and/or other City departments also may include issuing public noticing and seeking
public review and comments on the proposed Master Plan and the final Project Plans as
deemed necessary or appropriate by City.

1.2.8 Final Budget. Before City’s approval of the bid document, City
and Developer shall review and revise the Park Development Budget set forth in
Exhibit E and shall establish a final budget for design costs incurred, permits and fees,
City staff costs, and the engineer's estimate of the construction costs (collectively the
‘Final Budget"). The Final Budget shall include all actual and estimated Project Costs
and include a reasonable contingency amount. The Developer shall not be obligated to
construct all of the Project Improvements and incur all of the Project Costs if the total
Project Cost will exceed the amount of the Developer’s Park Impact Fee obligation that
has been allocated to development of these Parks.

The initial Park Development Budget set forth in Exhibit E was based on
an allocation of the Developer’s total Park Impact Fee obligation for its approved
development project using a percentage derived by comparing the size of the Park Sites
to be dedicated to the City versus the total park land dedication required under City
Code Chapter 16.64 based on Developer's subdivision map and land use entitlements.
If the Final Budget amount exceeds the Developer’s Park Impact Fee obligation for
these Parks, then the Parties may mutually agree to proceed as follows: (i) Developer
may nonetheless incur all of the Project Costs without any reimbursement by City, (i)
the scope of the Project Improvements may be reduced, (jii) City may allocate all or a
portion of the Park Impact Fees paid for the issuance of building permits for
development of the Property prior to execution of this Agreement which have not
already been committed for park improvements to serve the subdivision, (iv) City may
agree to fund the cost difference, and/or (v) City may agree to assume the obligation to
complete the remaining Project Improvements by phasing the work.

The Final Budget shall be subject to mutual agreement of the Parties and
attached to this Agreement as a replacement for Exhibit E, and if applicable Exhibit E-
1 shall also be modified accordingly and the revised exhibit attached to this Agreement.
If the scope of the Project Improvements is to be modified based on mutual agreement
of the Parties, a revised Exhibit C shall be attached to this Agreement. If City agrees to
fund a portion of the Project Costs after execution of this Agreement, that obligation and
the timing for payment shall be set forth in amendment to this Agreement executed by
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both Parties before the construction contract is awarded, or thereafter if the Project
Costs increase due to change orders per Section 1.7.

1.3  Contract Award. After LAS has given its written approval of the bid
documents and Final Budget, Developer shall solicit competitive bids for construction of
each Park. Developer shall send the request for bids to all landscape contractors
included on the current master list used by LAS to solicit bids for similar park projects, in
addition to any other contractors identified by Developer. Developer shall request bids
from at least three (3) contractors. Bids shall be sealed, Developer shall provide LAS
with all bids received and the bids shall be opened in the presence of an LAS
representative. After the bids are opened, LAS shall have ten (10) working days to
review the bids and the Developer's determination of the responsive and responsible
bidder for contract award.

If fewer than three (3) bids are received or the LAS determines that the low bid is
too high in comparison with the engineer’s estimate, LAS may instruct Developer to
reject all bids and re-bid the Project and/or modify the Project Improvements before
rebidding in accordance with the foregoing procedures. If the LAS notifies Developer of
the need to modify the Project Improvements, LAS shall provide Developer with an
opportunity to review and comment on that direction and City shall give such comments
fair consideration. Developer, at its option, may agree to proceed with the Project even
if the bid exceeds the Final Budget and the extra cost will not be compensated by City.
When satisfied with the bidding process, the determination of the selected bidder, and
the scope of work, LAS shall give written notice to Developer authorizing the award of
the contract.

If it is necessary to re-bid the Project, then the Completion Date shall be
extended by the number of days required to re-bid the Project. In addition, if it is
necessary to modify the Project Improvements, then the Completion Date shall be
further extended by the number of days needed to modify the plans and specifications
to incorporate the approved changes to the Project Improvements before rebidding.

1.4  Construction. Developer covenants that the Project will be constructed
in compliance with the approved Project Plans, bid document, and any modifications
thereto required by City in accordance with this Agreement, and applicable technical
specifications in the City Public Works Construction Standard Specifications and
Improvement Standards in effect when the City approves the bid document as provided
herein, subject to change orders issued in accordance with the provisions of Section 1.7
below. Prior to commencement of grading or any related construction work, Developer
will pay the applicable fees and obtain all permits and approvals required for such work
from the City and from all applicable federal, state or local agencies.

1.4.1 Representatives. Developer shall provide a site construction
superintendent ("Site Superintendent”) and the City shall provide a project manager
(“Project Manager”) who will serve as their respective points of contact with respect to
construction of the Project. The designated Site Superintendent and Project Manager
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are identified on Exhibit F, and the designations may be changed by written notice from
either Party.

The Site Superintendent will be on-site as necessary and will generally be
available by telephone or otherwise at all reasonable times. The Site Superintendent
shall have complete authority over Developer's construction contractors and
subcontractors, with authority to order stoppage of work and minor changes to the work
in order to comply with the Project Plans.

The Project Manager shall have complete authority over the City’s
construction inspectors, with authority to determine whether the work complies with the
Project Plans. The Project Manager shall also have authority to order minor design
changes to meet unanticipated field conditions, provided that the same are consistent
with the Project Plans, and subject to the provisions of Section 1.4.5 below.

1.4.2 Commencement and Completion of Project. Developer shall
require its contractor to commence construction of the Project no later than three (3)
months after contract award, unless an extension is approved by LAS, and thereafter
shall insure that the contractor diligently works to complete the Project construction in a
timely and efficient manner on or before the Completion Date. If the Developer’s
contractor fails to commence work and/or complete the Project as required herein, and
fails to remedy such delay within thirty (30) days after a written notice thereof from City
to Developer (subject to the provisions of Section 5.3 below), City in its discretion may:
(i) direct Developer to take action necessary to accelerate the Project to remedy the
delay, and the Developer's acceleration costs, if any, shall not be subject to
reimbursement or credit hereunder; or (ii) direct Developer to stop working on the
Project so that the City may seek other means to complete construction of the Project. If
City directs the work to be stopped, any costs incurred by Developer, its contractors or
subcontractors after receiving such direction from City shall not be eligible for
reimbursement or credit for the construction costs incurred unless the City can complete
the work within the remaining amount of the Final Budget with the contractor’s or
Developer’s performance bond proceeds (per Section 3.7 below), and/or the cash
deposit or letter of credit funds (per Section 3.5 below). If Developer is directed to stop
working on the Project, Developer shall take any and all actions necessary to convey to
and vest in City full, complete, and clear title in the Project Improvements, and all of the
underlying real property interests (easement and/or fee), including those necessary for
maintenance and access.

1.4.3 Inspection. Developer covenants that City, and any other public
entities or public utilities to whom any portion of the Project Improvements will be
conveyed, will be permitted to inspect the Project during construction and shall have
access to the Park Site for this purpose at all times. City agrees to make City
inspectors available for inspection of the Project work during construction within
forty-eight (48) hours after receipt of the request from Developer or its contractor
(Saturdays, Sundays and Holidays excepted). Should a City inspector find any
nonconformance or noncompliance with the Project Plans or the bid document, the
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Project Manager shall notify the Site Superintendent of such nonconformance or
noncompliance. Thereafter, the Project Manager and the Site Superintendent, in
consultation with the City building inspector, shall jointly determine the corrective action
required. If the Project Manager and the Site Superintendent are unable to agree upon
the corrective action, the Project Manager shall have authority to make such
determination, with Developer having a right of appeal to the Director of the Parks and
Recreation Department or to City Manager who may delegate his or her authority over
such matter.

1.4.4 Prevailing Wages. Developer shall require all of its contractors
and subcontractors to pay their construction workers not less than the general prevailing
rate of wages for such workers' craft or trade, as determined by the Director of the
Department of Industrial Relations at the time that Developer issues the solicitation for
bids for the Project (pursuant to Labor Code Section 1773). Copies of certified payroll
records shall be provided to City on a monthly basis, and final payroll records must be
submitted before the City’s acceptance of the Project and issuance of the Final
Completion certificate (defined in Section 2.1 below).

1.4.5 Unforeseen Cost Increase. If Developer encounters unknown
and unforeseen site conditions after commencement of Project construction that will
increase the Project Costs in excess of the Final Budget, and neither Party voluntarily
agrees to bear such cost increase, then a change order shall be issued to modify the
Project Improvements not yet constructed in order to bring the Project Costs back within
the Final Budget. In this latter event, Developer and LAS shall meet and confer in an
attempt to agree upon the modifications. If the Parties are unable to agree, LAS shall
have the final authority to make such determination and identify Project Improvements
to be deleted or changed by issuance of a field order to Developer to bring the Project
Costs within the Final Budget. The Completion Date shall be extended by the number
of days required to implement the modifications to the Project Improvements by the
contractor, if any.

1.5 Performance and Payment Bonds. Developer is required to obtain
performance and payment bonds from its prime contractor for each Park Project in the
full amount of construction contract and name City as an additional obligee. The
payment bond may be released upon expiration of the stop payment notice claim period
after recording of the Notice of Completion. On Final Completion (defined in Section 2.1
below), the amount of the performance bond may be reduced to reflect the value of the
maintenance work to be performed by Developer during the one (1)-year warranty
period.

1.6 Insurance. Prior to the commencement of construction of each Park
Project, Developer shall furnish to City a certificate(s) of insurance as set forth below for
the Project construction period until Final Completion, as well as through the end of the
warranty maintenance period, with an insurance carrier acceptable to City. The
Commercial General Liability and Automobile policy certificates shall include an
endorsement naming the City as an additional insured and preclude the cancellation or
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reduction in coverage before City receives at least 10 days prior notice. The policy
holder may be the Developer and/or its construction contractor for the construction
period and Developer and/or its landscape maintenance contractor for the warranty
maintenance period.

The minimum insurance coverage shall be as follows: (i) Commercial General
Liability insurance in the amount of not less than a one million dollars per occurrence,
(i) Automobile Liability insurance in the amount of not less than a one million dollars for
owned and non-owned vehicles, and (iii) workers compensation insurance with a waiver
of subrogation.

If Developer fails to maintain, or require its contractor to maintain, such
insurance coverages, City may take out insurance and recover the amount of the
premiums from Developer or retain such amount from credits due Developer under this
Agreement. Failure of City to obtain such insurance shall in no way relieve Developer
from any of its responsibilities under this Agreement.

1.7 Contracts and Change Orders. Developer shall be responsible for
entering into all contracts and issuing any change orders required for the construction of
the Project; provided, however, Developer shall not be required to enter into any change
orders that would increase the Project Costs in excess of the Final Budget unless an
increase in the Final Budget is approved by the City as provided in Sections 1.2.6 and
1.4.5. All change orders require approval of the LAS, which approval shall not be
unreasonably delayed, conditioned, or withheld, except as follows. If a change order
would increase the Project Costs in excess of the Final Budget, the Project
Improvements shall be modified in order to bring the Project Costs back within the Final
Budget as provided in Section 1.4.5. If the City finds in its sole discretion that the
Project Improvements cannot be modified so that the Project Costs do not exceed the
Final Budget, then City, at City’s sole discretion, may either disapprove of the change
order or may approve the change order along with approval of an increase in the Project
Costs and the Final Budget, with such increased costs being eligible for additional
credits or reimbursement, at the City’s sole discretion. The procedures set forth in
Section 1.2.6 shall apply to document that the changes in the Project Improvements
and/or Final Budget are part of this Agreement.

... ... 1.7.1 Discretionary Change Orders. Developer shall issue a change
order, even if it is not required by the Project Plans and Project Improvements, if
requested by City to augment or modify the Project for the purpose of improving the
Parks. VWWhen a discretionary change order is requested, Developer shall provide City a
written cost estimate for the change within ten (10) days following Developer's receipt of
City's written request. Within ten (10) days after receiving the estimate, City shall direct
Developer whether or not to issue the change order. If the City directs the Developer to
issue the change order, City shall award to Developer additional credits or
reimbursement of the change order costs which exceed the Final Budget. The
procedures set forth in Section 1.2.6 shall apply to document that the changes in the
Project Improvements and/or Final Budget are part of this Agreement. Notwithstanding
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the foregoing, Developer shall not be obligated to make discretionary changes
requested by City if the change would result in an unreasonable delay to completion of
the Project, which is defined as a significant period of time past the Completion Date
and such delay would impact the planned construction schedule for Developer’s
development project.

1.8 Liquidated Damages. The actual occurrence of damages and the actual
amount of damages that City would suffer if the Parks are not completed by the
Completion Date are dependent upon many circumstances and conditions, such that it
is impracticable and extremely difficult to fix the actual damages. Damages which City
would suffer in the event of delay include loss of the use of the Park by the public and
additional staff costs. Accordingly, the Parties agree that the amount set forth below as
liquidated damages shall be presumed to be the amount of damages sustained by the
failure of Developer to complete the Parks by the Completion Date. The amount of the
liquidated damages to be paid by Developer for failure to complete the construction of
the Parks by the Completion Date will be $1,000.00 per calendar day, continuing until
the Parks are substantially completed as determined by City in its sole discretion. The
amount of liquidated damages assessed by City shall be deducted from the value of the
credits to be awarded to Developer under this Agreement or payment shall be owed |f
all of the credits have been issued as set forth in Section 3.3.

1.9 Construction Submittals. Developer shall provide the Project Manager;
and any construction inspector upon demand, copies of all submittals furnished by the
contractor including, without limitation, all construction schedules, certified payroll
records, material testing reports, requests for substitution of materials or equipment, soil
and Hazardous Substances (defined in Exhibit G) testing and monitoring reports,
material testing reports, and all change order requests and all other required contractor
submittals within (10) days from the date of Developer’s receipt of such documents.

ARTICLE Il
PARK ACCEPTANCE, CONVEYANCE AND MAINTENANCE

2.0 Completion. When construction of each Park is substantially complete,
Developer shall provide written notice to the City requesting final inspection. The notice
shall not be issued until the turf has been established, which is generally 30 days for
. sod and 90 days for hydroseeding. Within ten (10) business days following the date of
receipt of Developer's written notice, the City shall conduct a final inspection of the
construction of the Project ("Final Inspection”). At the Final Inspection, Developer, or
its contractor, shall demonstrate and instruct City personnel in the operation,
adjustment, and maintenance of all equipment or systems included in the Project.

2.1 Final Inspection. If during the Final Inspection City determines that the
Project has not been fully completed in accordance with the Project Plans, City shall
prepare a punch list of all items to be completed and send the list to Developer within
ten (10) business days following the date of the Final Inspection. Developer shall
arrange for the completion and repair of the punch list items to occur in a prompt and

Park Development Impact Fee Credit Agreement
For R. Burnett Miller Park 10 Revised 8-19-16

Page 14 of 44




diligent manner. Upon completion of the punch list work, Developer shall send City a
request for another Final Inspection and within ten (10) business days following the date
of receipt of Developer’s written notice, City shall conduct another Final Inspection. If
City determines that the punch list work is complete, City shall promptly deliver a
certificate of “Final Completion” to Developer and record a Notice of Completion. If the
City determines that the punch list work is not complete, then City and Developer shall
repeat the Final Inspection/punch list procedures specified in this Section 2.1 until the
successful completion of the punch list work.

2.2  As-Built Drawings. Within ten (10) business days after the Final
Completion is issued, Developer shall provide City with a Mylar copy of “as-built” record
drawings for the Project with certification by a licensed landscape architect or civil
engineer in the State of California as to accuracy and completeness. Developer's
submission of complete, updated as-builts shall be a prerequisite to Final Acceptance.

2.3 Release of Liens. Prior to issuance of the Final Acceptance certificate,
Developer shall provide, in form satisfactory to the City, evidence that all of the costs of
the Project have been fully paid. Upon request of the City, Developer shall make a good
faith effort to obtain lien releases under California Civil Code Section 8138 to assure
that payment of any outstanding claims of the Developer's contractors, subcontractors,
and suppliers have been paid.

2.4 Final Acceptance. The “Final Acceptance” of the Park Improvements
shall occur after a successful Final Inspection, issuance of the Final Completion
certificate, submittal of all certified payroll records, the period to file a stop payment
notice has expired, and the as-built drawings have been submitted. City's acceptance
of the Park Site dedication and the Project Improvements shall not be unreasonably
withheld, delayed, or conditioned. After City issues notice to the Developer of Final
Acceptance, the Park Site as improved shall be transferred as the property of City by
the Developer, in accordance with the subdivision map or other entitlement conditions,
by either recording of a certificate of acceptance of the Irrevocable Offer of Dedication
set forth on the final subdivision or parcel map, or execution of a grant deed (or
easement if applicable). Developer shall promptly take any and all actions necessary to
prepare legal descriptions, obtain title reports, and convey and vest full, complete, and
clear title in the Park Site and all of the underlying real property interests (subject to
utility easements) to City, including those necessary for maintenance and access. The
date on the certificate of acceptance or date of the grant deed (or easement if
applicable) shall be the date that title to the Park Site and the Park Improvements has
been transferred from Developer to City.

2.5 Park Maintenance. Developer shall maintain the Parks, including all of
the Project Improvements, landscape maintenance, and trash pickup, at Developer’s
expense during the one (1)-year warranty period specified in Section 2.7, and City
agrees that this Agreement will serve as a right of entry license for Developer, or its
agents, to enter the Parks for maintenance and warranty work. Thereafter, City shall be
responsible for maintenance of the Parks. For purposes of this Section 2.5, “park
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maintenance” does not include capital repairs or restoration necessitated by vandalism
or acts of God. Maintenance shall meet the Park Landscape Maintenance Services
General Plans and Specifications which are available from the Project Manager.

2.6 Indemnification. Developer shall indemnify, defend and hold harmless
City and its officers, employees and agents from and against any and all liabilities,
penalties, losses, damages, costs, expenses (including reasonable attorneys' fees,
whether for outside counsel or the City Attorney), causes of action, claims, or judgments
(collectively, "Claims") arising by reason of any death, bodily injury, personal injury,
property damage or violation of any law or regulation arising from any actions or
omissions in connection with the design, construction, operation, repair and/or
maintenance of any portion of the Parks by Developer and/or its officers, employees,
agents, contractors, subcontractors, or any other person or entity employed or hired by
Developer; but excluding Claims alleging sole active negligence or willful misconduct of
City and its officers, employees and agents.

Nothing in this Agreement shall be construed as a waiver by City of any immunity
or defense it may have relating to any such Claim, including, without limitation, immunity
or defenses relating to design review and construction inspection. With respect to the
acts or omissions of the Developer’s agents, Developer's indemnity obligation shall be
limited to the acts or omissions of Developer’s authorized agents acting within the
course and scope of such agency.

2.6.1. Indemnification Regarding Hazardous Substances. Developer
further agrees and covenants to, and shall fully indemnify, defend and hold harmless,
City and its officers, employees and agents from and against any and all Claims arising
by reason of any death, bodily injury, personal injury, property damage or damage to
the environment to the extent arising from any use, storage, treatment, transportation,
release or disposal, on, about or around the portion of the Developer's Property on
which the Park Site, or the easements which are required to be or which are transferred
to City are located, of any Hazardous Substances as defined in Exhibit G occurring
prior to the date the Park Site and the associated real property interests are accepted
by City. The foregoing indemnification obligation shall not apply to the incorporation of
building materials as part of the Project Improvements, provided such incorporation is
performed in accordance with applicable laws and is not in violation of Environmental
.. Laws (defined in Exhibit G) in effect at the time of construction. This Section 2.6.1
does not apply to or modify, nor shall any other provision of this Agreement apply to or
modify, Developer's or City's rights or obligations toward each other or third parties
concerning the closed 28th Street Landfill or any substance that may emanate from the
Landfill. This Section 2.6.1 shall survive the acceptance of the dedication of the
Property following the completion of the park improvements under this Agreement.

2.6.2. Duration of Indemnification Obligations. Except for the
indemnification for Hazardous Substances as set forth above, the indemnification
obligations in this Section 2.6 shall terminate two years after the expiration of the
warranty period defined in Section 2.7.
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2.6.3. Additional Provisions Regarding indemnification Obligations.
City does not, and shall not be deemed to, waive any rights against Developer which it
may have by reason of the aforesaid indemnity and hold harmless agreements because
of any insurance coverage provided pursuant to Section 1.6. The scope of the aforesaid
indemnity and hold harmless agreements is to be construed broadly and liberally to
provide the maximum coverage for City in accordance with their terms, but only to the
extent allowed pursuant to Civil Code section 2782. No specific term or word contained
in this section shall be construed as a limitation on the scope of the indemnification and
defense rights and obligations of the Parties unless specifically so provided.

Except as may otherwise be specifically and expressly provided in this
Section 2.6 relating to Claims based upon allegations of the sole active negligence or
willful misconduct on the part of City, the aforesaid indemnity and hold harmless
agreements shall not be limited or waived in any way based upon the fact that City has
prepared, supplied, or approved the Project Plans, or has inspected or failed to inspect
construction of the Project Improvements.

Developer shall include or cause to be included the following language in
all contracts or agreements issued by Developer relating to the design, construction,
operation, repair, and maintenance of the Project, provided however, such indemnity
may be limited if required by the provisions of Civil Code section 2782 as follows:

“Contractor agrees and covenants to, and shall, fully indemnify, defend,
and hold harmless the City of Sacramento and its officers, employees and
agents from and against any and all liabilities, penalties, losses, damages,
costs, expenses (including reasonable attorneys' fees, whether for outside
counsel or the City Attorney), causes of action, claims or judgments
arising by reason of any death, bodily injury, personal injury, property
damage or violation of any law or regulation to the extent arising from any
actions or omissions in connection with the design, construction,
operation, repair and/or maintenance of any portion of the Park by
Contractor and/or its officers, employees, agents, contractors,
subcontractors, or any other person or entity employed or hired by
Contractor.”

2.6.4 Waiver by Developer. In addition to Developer's obligations to
indemnify, hold harmless, and defend City as set forth above, Developer, and on behalf
of its assigns, transferees, and successors, hereby waives and releases any and all
claims of whatever sort or nature that may arise against City or its officers, employees
and agents in connection with Developer's design, construction, operation, repair and/or
maintenance of the Park. This waiver and release shall include any and all claims
arising under Section 1542 of the California Civil Code, which provides that:

“A general release does not extend to claims which the creditor
does not know or suspect to exist in his or her favor at the time of
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executing the release, which if known by him or her must have
materially affected his or her settlement with the debtor."

Thus, notwithstanding the provisions of Section 1542, and for the purpose of
implementing a full and complete release, the Parties expressly acknowledge that this
Agreement is intended to release and extinguish, without limitation, all Claims as
described in this Section 2.6 which the Parties do not know or suspect to exist. The
provisions of this Section 2.6.4 shall survive expiration of this Agreement.

2.7 Warranty. Developer hereby warrants that the Project Improvements will
be free from any defects in materials and workmanship for a period of one (1) year
following the date of Final Acceptance. Notwithstanding the foregoing, Developer's
warranty excludes damages or defects caused by: (i) ordinary wear and tear of the
Project Improvements under normal usage, (ii) abuse or neglect by other persons, (iii)
vandalism and acts of God, and (iv) City employees and agents. Nothing herein shall
be construed to limit any other warranties City may have from the manufacturer of any
materials used in the Project Improvements, but the warranty contained in this Section
2.7 shall be the exclusive warranty of Developer, and all other express or implied
warranties are expressly disclaimed.

Should any failure of any of the Project Improvements, or any portion thereof,
occur within the one (1)-year warranty period, Developer shall promptly cause the
needed repairs to be made without any expense or cost to City. Warranty work is
distinguished from the twelve months of landscape maintenance that Developer will be
performing during the maintenance period per Section 2.5. City is hereby authorized to
make repairs if Developer fails to make, or undertake with due diligence, the necessary
repairs after it is given written notice of such failure; provided that City shall provide
Developer with an opportunity to meet and confer regarding such warranty work and
Developer shall be given a reasonable opportunity to perform such warranty work within
a time frame and on conditions which are reasonable under the circumstances, prior to
City making any temporary or permanent repairs or replacements during the warranty
period. In case of an emergency when delay in undertaking the repairs could cause a
safety hazard to the public, City may make the necessary repairs without prior notice to
Developer at Developer’s cost.

In all cases where City has had to take action to undertake the repairs,
Developer shall reimburse City for its actual and reasonable costs and expenses,
including direct and indirect costs, within thirty (30) days from the date of the invoice
which includes all supporting documentation. If Developer fails to make payment, City,
at its election, may deduct the outstanding amount owed by reducing the amount of
credits pursuant to Section 3.3.
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ARTICLE Ili
PARK IMPACT FEE CREDITS

3.0 City's Costs. In addition to Developer’s costs to plan, design and
construct the Park Improvements as set forth in this Agreement, Developer shall also
fund City staff Project costs to review and approve conceptual plans, the Master Plans,
Project Plans, bid documents, contract award, and inspect the work, as well as
administer the Park Impact Fee (PIF) program. The City imposes a five percent (5%)
PIF Program Administration Fee to fund the costs incurred by the City in the
administration of the PIF Program, including accounting for the Credits (defined in
Section 3.1 below) and preparing nexus and annual reports in compliance with the
Mitigation Fee Act. Developer shall also pay City two percent (2%) of the construction
cost for each Park for compliance with the Art in Public Places (APP) Fee requirement.
The APP Fee program is managed by the Sacramento Metropolitan Arts Commission
and the APP Fee funds the costs for design, fabrication and installation of public artwork
in City parks. The artwork may be placed at the Park Sites or in other parks within the
same community planning area as the development project.

The estimated City staff Project costs and APP Fee are listed in Exhibit E-1.
Within thirty (30) days following the delivery to Developer of a fully executed original of
this Agreement, Developer shall pay City as a deposit the amount of City’s estimated
staff Project costs and the APP Fee as set forth in Exhibit E-1.

The Parties acknowledge and agree that the amount of the City staff Project
costs is only a good faith estimate and that City does not guarantee that this amount will
be sufficient to cover City’s staff costs to perform the tasks set forth in Exhibit D. If
during the term of this Agreement City determines that additional funds will be required
to complete the City tasks, City will notify Developer and the Parties shall meet to
determine whether to amend the Final Budget and increase the amount of credits to be
issued once Developer pays the additional costs. Within thirty (30) days after Final
Acceptance, City shall return to Developer whatever balance remains, if any, of the
funds paid by Developer for City’s staff costs under this Agreement and the amount of
credits shall be adjusted accordingly.

3.1 Issuance of Credits. Based on the initial Park Development Budget set
forth in Exhibit E if Developer completes all of its obligations under this Agreement,
under the Fee Ordinance Developer will be eligible for a total value of $498,032 in Park
Impact Fee Credits. The Credits will be applied to the Park Impact Fee due at the time
each building permit is issued for development of the Property. After execution of this
Agreement, Developer may request use of a portion of the Credits already earned
based on the amount actually incurred by Developer for the Master Plans preparation,
and the amount paid by Developer for City staff Project costs and APP Fee per Section
3.0, which equals $52,397.

3.2 Advancement of Credits. Developer may request an advancement of
additional Credits prior to Final Acceptance of the Park; however, Developer must post
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security and the amount of the Credits requested shall not exceed the total estimated
amount of remaining expenditures for the Project as set forth in the Final Budget.

. Developer has determined that it needs advancement of an additional $406,486 in
Credits prior to the estimated date of Final Acceptance. Therefore, Developer shall
provide either (i) cash to be deposited in the “Developer’s Prepaid Park Impact Fee
Account,” (i) an Irrevocable Standby Letter of Credit in favor of the City, or (iii) a
Performance Bond issued to Developer by an acceptable surety with the City named as
the obligee in the forgoing amount as security for the advancement of issuance of
Credits.

The Irrevocable Standby Letter of Credit must comply with the conditions set
forth in Section 3.5. The Performance Bond must comply with the conditions set forth in
Section 3.8. Developer may only terminate the Irrevocable Standby Letter of Credit or
Performance Bond with the consent of the City. The contractor’s performance bond
securing completion of the Park construction required under Section 1.5 will not satisfy
the requirement of the Developer to provide financial security for the advancement of
additional Credits prior to Final Acceptance of the Park.

As authorized by City Council Resolution No. 2015-0249, after receipt of the cash
or acceptance of the irrevocabie Standby Letter of Credit or Performance Bond, City
shall immediately issue Credits equal to the full amount of the cash deposit, the
Irrevocable Standby Letter of Credit, or Performance Bond, as applicable. With the
issuance of each building permit, the Developer will be entitled to apply the Credits as
payment of the Park Impact Fee in effect at the time the permit is issued. As Credits
are applied, the amount of the remaining Credits will be reduced. Because the timing of
completion of development of the Property is controlled by Developer, the amount or
value of the Credits remaining after Final Acceptance of the Parks is not increased by
interest or inflation, even though the Park Impact Fee is adjusted annually by a
construction cost inflation index.

3.3 Allocation of Prepaid Park Impact Fees and Reimbursement. Park
Impact Fees may have been paid for building permits to develop the Property by
Developer and/or third party builders in advance of the execution of this Agreement. If
the fees collected by City are to be applied to development of the Parks as provided in
Section 1.2.6, Developer shall be entitled to reimbursement for the Park construction
costs in an amount equal to an allocation of the Park Impact Fees previously paid, less
City's five percent (5%) Park Impact Program Administration Fee and the two percent
(2%) Art in Public Places Fee as set forth in Section 3.0, unless Developer previously
advanced such fees to the City. City will pay Developer the amount of funds, if any, as
specified in the Final Budget within thirty (30) days from receipt of Developer's written
request for reimbursement of the construction costs of the Parks after Final Acceptance
of the Parks, if Developer has complied with the requirements set forth in Section 3.4
below.

3.4  Project Cost Verification. The City has the right to verify whether the
costs of the services, materials and work performed for the Project have been actually
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incurred and paid for by the Developer. Within thirty (30) days after Final Acceptance of
each Park, Developer shall provide City with copies of all contracts, change orders, and
invoices for the costs of the work, and such other documentation as may be requested
by City, to verify the Project Costs incurred by Developer. City’s approval and
verification of Project Costs shall not be unreasonably withheld, delayed or conditioned.
After City verifies and approves the actual Project Costs, City will pay Developer the
amount of reimbursement per Section 3.3 if applicable, and reimburse Developer the
amount remaining in the Developer’s Prepaid Park Impact Fee Account if applicable,
within thirty (30) days from the date of receipt of the Developer’s invoice.

If Developer fails to provide copies of all contracts, change orders, and invoices
for the costs of the work, and such other documentation as may reasonably be
requested by City, to verify the Project Costs incurred by Developer no later than ninety
(90) days after Final Acceptance, City may revoke and withhold any remaining Credits
until such documentation is submitted.

If City has advanced or issued Park Impact Fee Credits to Developer that, in the
aggregate, exceed the total amount that may be issued in accordance with this
Agreement, the Fee Ordinance, and City’s policies and procedures for issuance of the
Credits, and Developer has already applied all of the Credits; then Developer agrees to
repay City the full amount of the value of the excess Credits within thirty (30) days after
receiving City’s written demand.

3.5  Letter of Credit Requirements. If Developer requests advancement of
Credits before Final Acceptance of the Parks, the Irrevocable Standby Letter of Credit
(“letter of credit”) must meet all of the following conditions:

(a)  The letter of credit must be in a form acceptable to the City Attorney’s
Office, in that office’s sole discretion, and, by its express terms, must be
unconditional and absolutely free of defenses on the part of Developer
and the financial institution that issues it. The financial institution that
issues the letter of credit must be a commercial bank lawfully operating
within the United States and acceptable to the City Treasurer’s Office, in
that office’s sole discretion.

~(b)  The letter of credit shall not be subject to expiration, or shall by its express
terms not be subject to expiration without written notice to the City given
not less than thirty (30) days prior to the date of expiration. The letter of
credit must provide that City may draw upon it by presenting one or more
site drafts, each accompanied by a signed-and-dated demand letter
worded substantially as follows:

The [title] of the City of Sacramento, demand payment of the sum of

U.S. Dollars ($ ) representing a

partial/full draw upon the amount of your Irrevocable Letter of Credit No.
. This sum represents payment due to the City under the credit
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agreement between [Developer's name] and City that is dated
, 2016, and designated by the City as Agreement No.

()  Until the date of Final Acceptance, Developer must replace the letter of
credit (and any replacement of letter of credit) at least five (5) working
days before its expiration date. The replacement letter of credit must be
identical to the letter of credit being replaced, except that it must have an
expiration date that is no sooner than 12 months following the expiration
date of the letter of credit being replaced.

3.6 Drawing Upon Cash or the Letter of Credit. City may draw on the cash
in the Developer's Prepaid Park Impact Fee Account or the letter of credit as follows:

(a)  If Developer fails to complete construction of the Project as required by
this Agreement, then the City will have the absolute right to draw upon the
cash or letter of credit in an amount City determines, in its sole discretion,
to be necessary to complete the Project.

Lo
o
~—r

if repayment is due under Section 3.4 and Developer does not repay City
within the time specified, then City will be entitled to draw against the cash
or letter of credit in an amount equal to the repayment amount then due. A
draw under this Section 3.6 will be a partial draw under the letter of credit
and will leave the balance of the letter of credit intact.

(c) If Developer fails to provide City with a replacement letter of credit within
the time specified in Section 3.5, then City will be entitled to draw against
the letter of credit in an amount equal to the total amount of Credits that
Developer has received under this Agreement as of the time of the draw. If
City makes a draw under this Section 3.6(c), then—

(1)  City will hold the amount drawn, with no obligation to pay
Developer interest, until (i) City determines that Developer cannot
or will not complete the Project as required by this Agreement (in
which event City may use the amount drawn to complete the
Project), or (ii) Developer completes the Project in full and City
formally accepts the Project (in which event City will return the
amount drawn to Developer); and

(2)  City will not be obligated to issue additional Park Impact Fee
Credits under this Agreement unless and until (i) Developer
completes the Project in full and City issues Final Acceptance, or
(i) Developer furnishes City with a replacement letter of credit that
complies with Section 3.5, above
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3.7 Release of Letter of Credit. The letter of credit shall not be released or
reduced until the Developer completes the Project in full and the City issues Final
Acceptance. To the extent that a portion of the letter of credit is to secures the provision
of park maintenance during the warranty period in lieu of a warranty/maintenance bond,
the letter of credit shall not be released until a new letter of credit, acceptable in all
respects by the City at its sole discretion, is provided to City by Developer in the dollar
amount specified for maintenance in the Final Budget or as determined by City. The
maintenance letter of credit shall not be released until such time as the warranty
obligation has been fully satisfied, as determined by the City in its sole discretion.

3.8 Performance Bond Requirements. If Developer requests advancement
of Credits before Final Acceptance of the Parks, in lieu of cash or a letter of credit
Developer may obtain a Performance Bond as security for completion of the Parks
construction by insuring sufficient funds will be available to pay the construction
contractor if Developer defaults in its obligation to fund the Parks construction in lieu of
paying the Park Impact Fees. The Performance Bond amount shall be not less than one
hundred percent (100%) of the construction contract amount. The bond must be issued
to the Developer by a surety insurer admitted and duly authorized to transact business
in the State of California with not less than an A/VIIl rating by A.M. Best. The
performance bond must name City as obligee and be in the form provided as Exhibit H,
which is attached and incorporated herein by this reference.

ARTICLE IV
ASSIGNMENTS OF CREDITS

4.0 Assignment Permitted. Developer may assign all or a portion of the
Credits issued under this Agreement to third parties, which may then use the Credits
against the Park Impact Fee to be assessed at the time of building permit issuance, if
the third party’s development project is located within the Property or within the
designated service area for the Park Site, subject to and in accordance with the terms of
this Article. All Credit assignments require City's prior written consent, which consent
shall not be unreasonably withheld or delayed. Developer acknowledges and agrees
that City shall have the discretion to deny an assignment of Credits under this
Agreement on the basis of excessive fractionalization of the available Credits, provided
City shall not deny an otherwise qualified assignment that represents at least ten
percent (10%) of Developer's Credit rights. In addition, City shall be entitled to calculate
and assess as a condition of its consent of any such assignment, a reasonable fee for
the review, approval, and administration thereof.

4.1 Redquired Assumption by Assignee. In addition to the approval of the
City, any assignment of Credits shall be subject to an express written assumption by the
assignee, whereby said assignee agrees to be subject to all the provisions of this
Agreement with respect to the application and interpretation of the Fee Ordinance and
the Park Impact Fee Credit provisions. The assignment agreement shall contain a
provision that Developer and the assignee agree to fully and completely indemnify and
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defend City from any liability relating to the assignment of rights and any disputes
between the Developer and its assignee.

4.2 Disputes Between Developer and Assighee. Developer and any
assignee thereof acknowledge and agree that in the event of any dispute between
Developer, an assignee, and/or the City regarding the legal ownership of the rights to
the Credits, City may withhold any cash reimbursement and may disallow the use of any
Credits unless and until either: (i) all Parties to the dispute have executed an agreement
in a form acceptable to the City Attorney specifying the legal ownership of such rights
and the manner in which such rights will be exercised, which agreement shall contain
acceptable indemnification and defense provisions, or (ii) one of the parties has
obtained a court order determining as against the disputing party(ies) the legal
ownership of such rights and the manner in which such rights will be exercised.

4.3 Credit Policies and Procedures. Developer, for itself and its successors
in interest to the Property, acknowledges that the Credit rights are held by the
Developer and such rights do not run with the Property ownership. The Credits must be
assigned in accordance with this Article 4, even between affiliated entities of Developer.
In addition, City policies and procedures relating to assignment and application of
Credits, as they may be amended, shall apply to the use of the Credits by Developer
and its assigns in the future. However, the terms and conditions of this Agreement shall
prevail in the event of any conflict with the City policies and procedures.

ARTICLE V
MISCELLANEOUS

5.0 Entire Agreement. This Agreement represents the entire agreement of
the Parties relating to the subjects covered by this Agreement. No oral or written
statement, representation, or agreement not included within this Agreement shall be of
any force or effect whatsoever, and shall be deemed to have been superseded by the

terms hereof.

5.1 Notices. Any demand upon or notice required or permitted to be given
by one Party to the other Party shall be in writing. Except as otherwise provided by law,
any demand upon or notice required or permitted to be given by one Party to the other
Party shall be effective (a) on personal delivery, (b) on the second business day after
mailing by certified or registered United States Mail, return receipt requested or (c) on
the succeeding business day after mailing by Express Mail or after deposit with a
private delivery service of general use (e.g., Federal Express) postage or fee prepaid as
appropriate, addressed to the Party at the address shown below:

if to City: City Manager
New City Hall 5th floor
915 | Street

Sacramento, CA 95814

Park Development Impact Fee Credit Agreement
For R. Burnett Miller Park 20 Revised 8-19-16

Page 24 of 44




If to Developer: Encore McKinley Village, LLC
c/o The New Home Company
Attention: Kevin Carson
2220 Douglas Boulevard, Suite 240
Roseville, CA 95661

With a copies to:  RCI-McKinley, LLC
c/o Riverview Capital [nvestments
Attention: Philip N. Angelides
3001 | Street, Suite 200
Sacramento, CA 95816

Encore Housing Opportunity Fund I, L.P.
Attention: Hector Calderon

One Letterman Drive

Building C, Suite 3800

San Francisco, California 94129

5.2 Alternative Dispute Resolution. Any dispute or controversy between the
Parties to this Agreement relating to the interpretation and enforcement of their rights
and obligations may be resolved by mediation or arbitration by a Party serving a Notice
of Dispute ("Notice") on the other Party. The Notice shall describe the nature of the
dispute and specify whether mediation or non-binding arbitration procedure is preferred.
The Parties shall first attempt in good faith and use their best efforts to reach agreement
on the matters in dispute.

If mediation is requested in the Notice, within fifteen (15) days of the mailing of
the Notice, the Party serving the Notice shall attempt to employ the services of a third
person (“Mediator") mutually acceptable to the Parties to conduct such mediation. The
cost of the Mediator shall be borne equally by the Parties. The mediation shall take
place within thirty (30) days after the appointment of the Mediator. If the Parties are
unable to agree on a Mediator, then the dispute may be referred to arbitration.

The Party serving the Notice may request that the dispute be resolved by arbitration,
which shall be conducted by Judicial Arbitration and Mediation Services (JAMS). The
arbitration shall be held and conducted in Sacramento, California before an arbitrator
selected by mutual agreement of the Parties. If agreement is not reached on the
selection of an arbitrator within fifteen (15) days after referral to arbitration, then such
arbitrator shall be appointed by the Presiding Judge of the Superior Court of
Sacramento County as soon as practicable. The arbitration shall comply with the
following requirements:

(a) Any referral to arbitration shall be barred after the date that institution
of legal or equitable proceedings based on the subject controversy or dispute would be
barred by the applicable statute of limitations.
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(b)  The arbitrator appointed must be a former or retired judge or an
attorney with at least ten (10) years’ experience in real property, commercial, and
municipal law.

(¢)  The arbitrator shall prepare in writing and provide to the Parties
factual findings and the reasons on which the decision of the arbitrator is based.

(d)  The matter shall be heard by the arbitrator and the final decision by
the arbitrator must be made within ninety (90) days from the date of the appointment of
the arbitrator. The arbitration hearing date shall be established by the arbitrator, which
date must be within such period of time that the arbitrator, in his or her sole discretion,
determines to be sufficient to meet the foregoing time constraints.

(e)  Costs and fees of the arbitrator and court reporter, if any, shall be
borne equally by the Parties. The cost of preparing any transcript of the proceedings
shall be the responsibility of the Party or Parties requesting such preparation.

U] The award or decision of the arbitrator shall be non-binding.

(@)  The provisions of Title 9 of Part 3 of the California Code of Civil
Procedure, commencing with Section 1282 and including Section 1283.05, and
successor statutes, permitting, among other things, expanded discovery proceedings
shall be applicable to all disputes that are arbitrated under this Section 5.2.

5.3 Enforced Delay, Extension of Times of Performance. In addition to
specific provisions of this Agreement, performance by either Party hereunder shall not
be deemed to be in default where delays or default are due to war, acts of terrorism,
insurrection, strikes, walkouts, riots, energy shortages, energy rationing, floods, drought,
rain, earthquakes, fires, casualties, acts of God, governmental restrictions imposed or
mandated by other governmental entities, enactment of conflicting state or federal laws
or regulations, new or supplementary environmental regulation, litigation, or similar
bases for excused performance. If written notice of such delay is given to City within
thirty (30) days of the commencement of such delay, an extension of time for such
cause shall be granted for the period of the enforced delay, or for such longer period as
may be mutually agreed upon.

5.4 Fee Ordinance. The Parties rights and ob'lvigati'ons hereunder shall at all
times be governed by and subordinate to the provisions of the City Code Chapter 18.44
in effect on the date that this Agreement is approved and executed by both Parties.

6.5 City Attorney Preparation Fees. Developer shall pay to City the sum of
one thousand five hundred dollars ($1,500.00), representing the costs associated with
the City Attorney’s services in negotiating and drafting this Agreement.

5.6  Exhibits. All exhibits attached hereto are hereby incorporated by
reference herein.
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5.7 Relationship Between Parties. Developer and the City agree that (a) the
relationship between them is, is intended to be and shall at all times remain, in
connection with the transactions contemplated by this Agreement, that of a private
developer as to Developer and a public agency as to the City and (b) no Party is
intended to be or shall be construed as a partner, joint venturer, alter ego, manager,
controlling person or other business assaciate or participant of any kind of any other
Party or any of its affiliates and no Party intends to ever assume such status.

5.8 No Third Party Beneficiaries. This Agreement shall not be deemed to
confer any rights upon any individual or entity, which is not a Party hereto, and the
Parties hereto expressly disclaim any such third-Party benefit.

5.9 Governing Law and Venue. This Agreement is entered into and shall be
construed and interpreted in accordance with the laws of the State of California. Venue
of any litigation arising out of or connected with this Agreement shall lie exclusively in
the state trial court located in Sacramento County in the State of California, and the
Parties consent to jurisdiction over their persons and over the subject matter of any
such litigation in such courts, and consent to service of process issued by such courts.

510 Counterparts and Digital Signatures. This Agreement may be executed
in counterparts, which when taken together shall constitute a single signed original as
though all Parties had executed the same page. A facsimile or other electronic signature
shall be deemed an original signature.

5.11 Severability. If any portion of this Agreement shall become illegal, null,
void or against public policy for any reason, or shall be held by any court of competent
jurisdiction to be illegal, null, void or against public policy, the remaining portions of this
Agreement shall not be affected thereby and shall remain in force and effect to the full
extent permissible by law.

512 Authority to Bind. Each person signing this Agreement warrants that it is
authorized to bind its respective Party on whose behalf they sign.

5.13 Time is of the Essence. Time is of the essence in the performance of
each and every covenant and condition of this Agreement.

[signature page follows]
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be
duly executed as of the day and year first written above.

CITY OF SACRAMENTO, ENCORE MCKINLEY VILLAGE, LLC

a Delaware limited liability company

By:  McKinley Village, LLC
a Delaware limited liability company
By: lts Managing Member
Christopher C. Conlin
Director, Parks and Recreation Department
For John F. Shirey, City Manager By: The New Home Company
Northern California, LLC
A Delaware limited liability
company
Member |

I

R

o / <
Name: Eaeod DESwi
Title: ~ice Poes i pe~TT

APPROVED AS TO FORM:

By:
Senior Deputy City Attorney

ATTEST:

By:
Assistant City Clerk
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EXHIBIT A
PROPERTY DESCRIPTION
(legal description or other description of development project property)

Parcel A:

Beginning at a point on the East line of that certain tract of land described as “Parcel No. 5", in
the deed dated May 15, 1953, recorded in the office of the Recorder on July 16, 1953, in Book
2446 of Official Records, at Page 129, from which the Southeast corner thereof bears South 52
deg. 14’45" West 67.64 feet; thence along the boundary of said “Parcel No. 57, the following
three (3) courses and distances: (1) North 52 deg. 14'45" East 312.36 feet to a 6 inch by 6 inch
concrete monument (2) North 37 deg. 4515” West 140.00 feet and (3) South 64 deg. 3520”
West 217.82 feet to the point of intersection of the North line of “A” Street with the East line of
Thirty-First Street, as shown on the official map or plan of the City of Sacramento; thence along
the North line of said “A” Street, North 72 deg. 58'41” West 3.35 feet to the Southeast corner of
that certain 6.55 acre tract of land described as “Parcel No. 37, in the deed dated April 25, 1969,
recorded in the office of said Recorder August 4, 1969, in Book 6808-04 of Official Records, at
Page 136; thence along the Southerly line of said 6.55 acre tract of land, the following five (5)
courses and distances: (1) North 40 deg. 27°23" East 24.58 feet, (2) curving to the right on an
arc of 1350.00 feet radius, said arc being subtended by a chord bearing North 59 deg. 10°30”
East 866.48 feet, (3) North 77 deg. 53'36" East 724.85 feet, (4) North 30 deg. 57'24" East
140.94 feet and (5) North 76 deg, 3327” East 879.91 feet to a point in the Southerly line of
existing State Highway 03-Sac-80, said point being distant 80.00 feet Southerly, measured at
right angles, from the “B1” line at Engineer’s Station “81” 75+01.88; thence along said Southerly
line North 80 deg. 19°05” East 286.78 feet to a point on the Westerly right-of-way line of the
Southern Pacific Company’s right-of-way; thence along the Westerly and Northerly line of the
Southern Pacific Company’s right-of-way, the following fourteen (14) courses and distances; (1)
South 27 deg. 45'33” West 734.96 feet to a 1-1/4 inch iron pipe monument tagged “L.S, 3185,
(2) South 35 deg. 30°27" East 28.20 feet to a 1-1/4 inch iron pipe monument tagged “L.S. 3185”
(3) South 53 deg. 50’36” West 294.65 feet, (4) curving to the right on an arc of 7540.95 feet
radius, said arc being subtended by a chord bearing South 52 deg. 37’37 West 29.61 feet, (5)
curving to the right on an arc of 3730.25 feet radius, said arc being subtended by a chord
bearing South 52 deg. 57°52" West 29,22 feet, (6) curving to the right on an arc of 2448.02 feet
radius, said arc being subtended by a chord bearing South 53 deg. 31'37” West 28.84 feet, (7)
curving to the right on an arc of 1810.41 feet radius, said arc being subtended by a chord
bearing South 54 deg. 18°'52” West 28.44 feet, (8) curving to the right on an arc of 1430.05 feet
radius, said arc being subtended by a chord bearing South 55 deg. 19'37” West 28.08 feet, (9)
curving to the right on an-arc of 1174.82 feet radius said arc being subtended by a chord
bearing South 56 deg. 53'52 West 41.35 feet, (10) curving to the right on an arc of 1430.05 feet
radius, said arc being subtended by a chord bearing South 58 deg. 28'07” West 28.08 feet, (11)
curving to the right on an arc of 1810.41 feet radius, said arc being subtended by a chord
bearing South 59 deg. 28'52” West 28.44 feet, (12) curving to the right on an arc of 2448.02 feet
radius, said arc being subtended by a chord bearing South 60 deg. 16°07” West 28.84 feet to a
1-1/4 inch iron pipe monument tagged “L.S. 3185", (13) curving to the right on an arc of 3720.25
feet radius, said arc being subtended by a chord bearing South 63 deg. 59'52" West 440.19 feet
to a 1-1/4 inch iron pipe monument tagged “L.S. 3185” and (14) curving to the right on an arc of
2363.14 feet radius, said arc being subtended by a chord bearing South 70 deg. 28°'08” West
253.90 feet to a 1-1/4 inch iron pipe monument tagged “L.S. 3185” marking the most Easterly
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corner of that certain 0.81 acre tract of land described as “Parcei No. 4”, in said deed, recorded
in Book 6908-04 of Official Records, at Page 136; thence along the Northerly line of said 0.81
acre tract of land, the following two (2) courses and distances: (1) curving to the right on an arc
of 1800.00 feet radius, said arc being subtended by a chord bearing North 87 deg. 51'23” West
1119.54 feet and (2) North 69 deg. 44'15” West 105.71 feet to the point of beginning.

Parcel B:

Beginning at a point in the North line of said “A™ Street, said point being distant along said North
line South 71 deg. 29'46" East 842.85 feet from the centerline of 29th Street; thence from said
point of beginning North 41 deg. 56'18" East 24.58 feet; thence along a tangent curve to the
right with a radius of 1350.00 feet, through an angle of 37 deg. 2613, an arc length of 882.09
feet; thence North 79 deg. 22'31" East 724.85 feet; thence North 32 deg. 26'19” East 140.94
feet; thence North 78 deg. 02'22” East 879.91 feet to a point in the Southerly line of said existing
State Highway 03-SAC-80, said point being distant 80.00 feet Southerly, measured at right
angles from said “B1” line at Engineer’s Station “B1” 75+01.886; thence along said Southerly and
the Southeasterly lines of said existing State Highway the following 3 courses: South 81 deg.
48'00” West 1400.75 feet; South 76 deg. 26'50” West 157.37 feet; and along a tangent curve to
the left with a radius of 1970.00 feet, through an angle of 34 deg. 33'25”, an arc length of
1188.17 feet to a point in said North line of “A” Street; thence leaving said Southeasterly line of
said existing State Highway, along said North line South 71 deg. 2946” East 130.46 feet to the
point of beginning.

Parcel C:

A portion of that certain tract of land as shown on the “Plat of Tract of Land Owned by G.A.
Meister”, filed in Book “A” of Surveys at Page 101, records of Sacramento County.

Said portion is all that part thereof described as follows:

Beginning at the most Southerly corner of that certain parcel of land designated “Parcel No. 5"
in the deed dated May 15, 1953, recorded July 16, 1953, in Book 2446, Page 129, Official
Records of Sacramento County, said point being distant 98.5 feet Northerly, measured radially
from the centerline of the Central Pacific Railway Company’s survey between Sacramento and
Elves, as said centerline is shown on the “Plat of Tract of Land Owned by G.A. Meister”, filed
February 27, 1914 in Book “A” of Surveys at Page 101, records of Sacramento County; thence
along a line distant 98.5 feet Northerly from, radially to and concentric with said railway
centerline the following 5 courses: (1) from a tangent that bears South 67 deg. 36'52” East
along a curve to the left with a radius of 3721.25 feet, through an angle of 00 deg. 24'51", an arc
length of 26.90 feet; (2) from a tangent that bears South 68 deg 01'43” East along a curve to the
left with a radius of 2766.33 feet; through an angle of 00 deg. 36'00”, an arc length of 28.97 feet;
(3) from a tangent that bears South 68 deg. 27'43" East along a curve to the left with a radius of
2193.38 feet, through an angle of 00 deg. 45°00”, an arc length of 28.71 feet to a point distant
98.5 feet Northerly, measured radially from Engineer’s Station 146+05 of said railway
company’s centerline as said stationing is shown on said plat; (4) from a tangent that bears
South 69 deg. 22'43" East along a curve fo the left with a radius of 1811.41 feet, through an
angle of 26 deg. 3300", an arc length of 839.38 feet, and (5) from a tangent that bears North 84
deg. 03’09” East along a curve to the left with a radius of 2363.14 feet, through an angle of 09
deg. 02°27” an arc length of 372.89 feet; thence leaving said line described as 98.5 feet
Northerly of said railway centerline, from a tangent that bears South 75 deg. 30°09” West along
a curve to the right with a radius of 1800.00 feet, through an angle of 36 deg. 14'31", an arc
length of 1138.57 feet to a point distant 80.00 feet Northerly, measured radially from Engineers
Station “RR2" 146+76,42 S.C. of said Department of Public Works’ 1966 Survey on Road 03-
SAC-80 from Post Mile 4.1 to Post Mile 9.0; thence North 68 deg. 15°20” West 105.52 feet to a
point in the Southeasterly line of said parcel of land designated as “Parcel No. 5” described in
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said deed cited hereinabove, thence along said Southeasterly line South 53 deg 43'40" West
67.64 feet to the point of begmnlng

Excepting therefrom all oil, gas and other hydrocarbon substances, inert gases, minerals, and
metals, lying below a depth of 500 feet from the surface of said land and real property, whether
now known to exist or hereafter discovered, including but not limited to the rights to explore for,
develop, and remove such oil, gas and other hydrocarbon substances, inert gases, minerals,
and metals without, however any right to use the surface of such land and real property for any
purpose whatsoever. As reserved by Angelo K. Tsakopoulos, a married man as his sole and
separate property, by deed recorded December 13, 2002 in Book 20021213, Page 1542,
Official Records, as to a 80% interest.
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EXHIBIT B
PARK SITE DESCRIPTION
(legal description or tenative map lot reference)

R. Burnett Miller Park Site consists of Parcel 7 of the Master Parcel Map of the
McKinley Village Subdivision, recorded on November 3, 2015 in Sacramento County's
Book 224 of Parcel Maps at Page 0003.

Park Site ES5 consists of Parcel 10 of the Master Parcel Map of the McKinley Village

Subdivision, recorded on November 3, 2015 in Sacramento County’s Book 224 of
Parcel Maps at Page 0003.
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EXHIBIT C
PROJECT IMPROVEMENTS

(based on adopted Master Plan)

R. Burnett Miller Park

Bike Rack (4)

Tables (3)

Trash Receptacles (3)
Dog Waste Station
Pickleball Courts (2)
Playground (2-5 years)
Playground (5-12 years)

NookooN -~

Park Site ES5

1. Bench
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EXHIBITD
TASKS ALLOCATION

Filled-in squares designate which Party has agreed to take responsibility for the
completion of each specified task.
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A. CONCEPTUAL DESIGN PHASE

Survey of Park Site (including topo mapping and property line verification).
Determination of park amenities (always by the City).

Preparation of Master Plan illustrating Park Improvements.

Preparation of initial cost estimate for construction of park per Master Plan.
Public review and City approval process for Master Plan.

B. PARK DESIGN PLAN PREPARATION PHASE
Development of design plans.
Preparation of specifications.

C. CONSTRUCTION DOCUMENT PHASE

Environmental review and documentation, if required.

Preparation of bid documents .

Preparation of construction cost estimate and project timeline.

Public review of construction documents and specifications.

Submittal for Building Permit (to City Community Development Department,
Building Division).

D. BID DOCUMENT PHASE
Administer bidding process.
City approval of bidder and contract award.

E. CONSTRUCTION PHASE (Field Work)

Project staking.

Construction inspection (always by City Park Planning and Development
Services).

Construction administration (City’s Project Manager and Developer’s Site
Superintendent).

. Final Inspection.

. Site cleanup and walkthrough (with City in attendance).

Public opening (always by the City).

Warranty administration.

. Title insurance and Park transfer to City of Sacramento.

Submit labor compliance to City on a monthly basis.

O Submit Project Cost verification documents.
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EXHIBIT E

CITY STAFF COSTS AND PAYMENT SCHEDULE

Park: R. Burnett Miller Park and SW Park

Size of Proposed Park: 1.015 acre for R.B. Miller; 0.09 acre for SW Park
Available funding @ $450,708 per acre

Project Budget Eligible for PIF Credits: $ 498,032

City Costs

Staff Costs (includes overhead*)

001  Administration $ 3,500
100  Planning included
201  Design complete
501  Construction Inspection $ 21,600
505 Labor Compliance $ 9,336
508 Construction Management $__8.000
Subtotal 3 42,436
Other Costs
Art in Public Places (2% of $498,032) $ 9,961
Subtotal $ 9,961
City Costs to be Paid in Cash by Developer $ 52,397
Note:  Estimated staff costs including overhead rate; at end of project any funds remaining in this account will be
refunded fo Developer,
Park Project Budget
Total Project Budget (from Exhibit E-1) $ 871,020
Art in Public Places (2% of $498,032) $ 9,961
City Staff Costs $ 42,436
PIF Administration Fee (5% of $498,032) $ 24902
Subtotal $ 948,319
Master Plan Preparation / Construction Document Cost* $ 14,247
*prorated; from Service Agreements C2014-0293 and C2015-0172
| Project Budget Eligible for PIF Credits $ 498,032 |
l Additional Construction Costs — Paid by Developer $ 464,534 |
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EXHIBIT E~1

CONSTRUCTION ESTIMATE

R. Burnett Miller Park 1.02 _ acres |

Phase 1 Construction Estimate

[Froposed mprovements Qly. Unit Unit Cost ___7otal Cost ]
Turf, Trees, Shrubs & lrrigafion 1.02 AC 110,000.00 112,200.00
Booster Pump 1 Unit 12,500.00 12,500.00
Control System 1 Unit 12,500.00 12,500.00
Drainage & Erosion Controf 1 Unit 20,000.00 20,000.00
Seat Walls 1 Lump Sum  15,000.00 15,000.00
Fark Signage Wall 1 Allowance 10,000.00 10,000.00
Concrete Curb & Mow Strip 1 Lump Sum 5,000.00 5,000.00
Concrete Pavinyg 6,000 SF 7.00 42.000.00
Decomposed Granite 2,000 SF 3.25 6,500.00
Fencing 17 Lump Sum 8,500.00 8,500.00
Bike Rack 4 Unit 1,000.00 4,000.00
Fichic Tables 5 Unit 4,000.00 20,000.00
Benches 14 Unjt 2,000.00 28,000.00
Chairs 4 Unit 1,000.00 4,000.00
Bean Bag Toss 1 Unit 1,000.00 1,000.00
Concrete Game Table 2 Unit 2,000.00 4,000.00
Trash Receptacles 3 Unit 1,800.00 5,400.00
Dog Waste Bag Dispenser 1 Unit 1,000.00 1,000.00
Drinking Fountain 7 Unit 6,000.00 6,000.00
Shade Structure 1 Allowance  60,000.00 60,000.00
Pickleball Courts 2 Unit 40,000.00 80,000.00
Flayground (2-5 yrs) 1 Unit 80,000.00 80,000.00
Playground (5-12 yrs) 7 Unit 125,000.00 125,000.00
Play Fquipment - Treehouse 7 Unit 45,000.00 45,000.00
Turf Mounds 4 Unit 4,000.00 16,000.00
Resilient Surfacing 1 Lump Sum  50,000.00 50,000.00
Bond Costs 3% 23,208.00
Contingency 5% 38,680.00

Estimated Construction Costs: _.....035488.00
Park Development Impact Fee Credit Agreement
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Park Site ES5 0.09 acres

Phase 1 Construction Estimate

l Proposed Improvements Qty. Unit Unit Cost  Total Cost
Turf, Trees, Shrubs & Irrigation .09 AC 110,000.00 9,900.00
Control System 1 Unit 10,000.00 10,000.00
Drainage & Erosion Control 1 Unit 2,600.00 2,5600.00
Congcrete Curb & Mow Strip 1 Lump Sum 2,500.00 2,500.00
Concrete Paving 400 SF 15.00 6,000.00
Benches 1 Unit 2,000.00 2,000.00
Bond Costs 3% 987.00
Contingency 5% 1,645.00
Estimated Construction
Costs: 35,532.00
Total Construction Costs: 871,020.00
Park Development Impact Fee Credit Agreement
For R. Burnett Miller Park 34 Revised 8-19-16
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EXHIBIT F

REPRESENTATIVES

City:

City of Sacramento

Park Planning & Development Services
915 “I” Street, 3rd Floor

Sacramento, CA 95814

Project Manager: Dennis Day, Associate Landscape Architect
Office Phone: (916) 808-7633
e-mail: dday@cityofsacramento.org

Developer:

Encore McKinley Village, LLC

c/o The New Home Company

2220 Douglas Boulevard, Suite 240
Roseville, CA 95661

Site Superintendent: Aaron Sussman
Office Phone: (916) 757-1189
e-mail: asussman@nwhm.com

Park Development Impact Fee Credit Agreement
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EXHIBIT G
HAZARDOUS SUBSTANCES

A. No Review, Examination or Assessment. The Parties acknowledge and
understand that City has not conducted any review, examination or assessment to
assess, identify or detect the presence of any Hazardous Substances, as defined
below, on, under or around the Park Site. As between the City and Developer, any
liability associated with the presence of any Hazardous Substances on, under or around
the Park Site, including any interests in said property dedicated to City as provided
herein, shall be governed by the indemnity provisions of this Agreement, regardless of
whether any such review, examination or assessment is conducted.

B. Definitions.
(1) As used herein, the term "Hazardous Substances" means:

(a) Those substances included within the definitions of hazardous
substance, hazardous waste, hazardous material, toxic substance,
solid waste, or pollutant or contaminant under any Environmental
Law, as defined below;
(b) Those substances listed in the United States Department of
Transportation Table [49 CFR 172.101 ], or by the Environmental
Protection Agency, or any successor agency, as hazardous
substances [40 CFR, Part 302];
(c) Other substances, materials, and wastes that are or become
regulated or classified as hazardous or toxic under federal, state or
local laws or regulations; and
(d) Any material, waste, or substance that is

i) a petroleum or refined petroleum product,

i) asbestos,

iii) polychlorinated biphenyl,

iv) designated as a hazardous substance pursuant to

33 USCS § 1321 or listed pursuant to 33 USCS
§1317,
v) a flammable explosive, or
vi) a radioactive material.

. (2) As used herein, the term "Environmental Law" means all federal, state,
local or municipal laws, rules, orders, regulations, statutes, ordinances, codes, decrees
or requirements of any government authority regulating, relating to, or imposing liability
or standards of conduct concerning any Hazardous Substance, or pertaining to
environmental conditions on, under, or about the park site or any of the easement areas
which Developer is required to and does convey to City pursuant to this Agreement, as
now or may at any later time be in effect, including, without limitation,

Park Development Impact Fee Credit Agreement
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EXHIBIT G (continued)
HAZARDOUS SUBSTANCES

the Comprehensive Environmental Response, Compensation and Liability Act of 1980
(CERCLA) [42 USCS §§ 9601 et seq.]; the Resource Conservation and Recovery Act of
1976 (RC RA) [42 USCS §§ 6901 et seq. |; the Clean Water Act, also known as the
Federal Water Pollution Control Act (FWPCA) (33 USCS §§ 1251 et seq.]: the Toxic
Substances Control Act (TSCA) (15 USCS §§ 2601 et seq.]: the Hazardous Materials
Transportation Act (HMTA) [49 USCS §§ 1801 efseg-1; the Insecticide, Fungicide,
Rodenticide Act (7 USCS §§ 136 ef seq,]; the Superfund Amendments and
Reauthorization Act (42 USCS §§ 6907 et seq.]; the Clean Air Act [42 USCS §§ 7401 et
seq.]; the Safe Drinking Water Act (42 USCS §§ 300f et seq.]; the Solid Waste Disposal
Act 142 USCS §§ 6901 et seq.]; the Surface Mining Control and Reclamation Act [30
USCS §§ 1201 et seq.]; the Emergency Planning and Community Right to Know Act [42
USCS §§ 11001 et seq.]; the Occupational Safety and Health Act [29 USCS §§ 655 and
657]; the California Underground Storage of Hazardous Substances Act [Health and
Safety Code §§ 25280 et seq.]; the California Hazardous Substances Account Act
[Health and Safety Code §§ 25100 et seq.]; the California Safe Drinking Water and
Toxic Enforcement Act [Health and Safety Code §§ 24249.5 et seq.]: the
Porter-Cologne Water Quality Act [Water Code §§ 13000 ef seq.], together with any
amendments of or regulations promulgated under the statutes cited above, and any
other federal, state or local law, statute, ordinance or regulation now in effect or later
enacted that pertains to the regulation or protection of the environment, including
ambient air, soil, soil vapor, groundwater, surface water, or land use.

Park Development Impact Fee Credit Agreement
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EXHIBIT H
PERFORMANCE BOND FORM

CITY OF SACRAMENTO Bond No.:
PERFORMANCE BOND Premium:
Department of Parks and Recreation Page 1 of 1

WHEREAS, the City of Sacramento, State of California, hereinafter called City, has entered into the Park
Development Impact Fee Credit Agreement ("Contract”) with

(full name and address of Developer);

as principal, hereinafter called Contractor, which is a contract for construction of the
Park, which Contract is by reference incorporated herein and made a part hereof as if the Surety named below
were a party to the Contract; and

WHEREAS, under the terms of the Contract, Contractor is required to furnish a bond for the faithful
performance of the Contract.

NOW, THEREFORE, we the Contractor and (here insert full name and address of Surety):

a corporation duly authorized and admitted to transact business and issue surety bonds in the State of
California, hereinafter called Surety, are held and firmly bound unto the City, as obligee, in the sum of:
DOLLARS ($ h
for the payment of which sum well and truly to be made, we the Contractor and Surety bind ourselves, our
heirs, executors, administrators, successors and assigns, jointly and severally. The condition of this obligation
is such that, if the Contractor, Contractor's heirs, executors, administrators, successors or assigns, shall in all
things stand to and abide by, and well and truly keep and fully perform all covenants, conditions and
agreements required to be kept and performed by Contractor in the Contract and any changes, additions or
alterations made thereto, to be kept and performed at the time and in the manner therein specified, and in all
respects according to their true intent and meanings, and shall indemnify and save harmless the City, its
officers, employees and agents, as therein provided, then the Surety’s obligations under the Contract and this
bond shall be null and void; otherwise they shall be and remain in full force and effect.

As part of the obligations secured hereby and in addition to the sum specified above, there shall be included
all costs, expenses and fees, including attorney's fees, reasonably incurred by City in successfully enforcing
such obligations, all to be taxed as costs and included in any judgment rendered.

The Surety, for value received, hereby stipulates and agrees that no change, extension of time, alteration or
addition to the terms of the Contract or to the work to be performed thereunder or to the specifications
accompanying the same shall in any way affect its obligations on this bond, and it does hereby waive notice
of any such change, extension, alteration or addition.

IN WITNESS WHEREOF, this instrument has been duly executed by authorized representatlves of the

Contractor and Surety. SIGNED AND SEALED on , 20
(Contractor)  (Seal) (Surety)(Seal)

By: By:

Title: Title:

ORIGINAL APPROVED AS TO FORM:

City Attorney

Park Development Impact Fee Credit Agreement
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RESOLUTION NO. 2016-

Adopted by the Sacramento City Council

APPROVING A PARK DEVELOPMENT IMPACT FEE CREDIT AGREEMENT WITH

ENCORE MCKINLEY VILLAGE, LLC
FOR R. BURNETT MILLER PARK AND PARK SITE ES5

BACKGROUND:

A.

R. Burnett Miller Park is a 1.015-acre park, centrally located within the
McKinley Village development project in the East Sacramento Community
Plan Area. Park Site ES5 (to be named later) is a 0.09-acre park, located at
the southwest corner of the project site. Both parks will be built by Encore
McKinley Village, LLC as turnkey parks in conjunction with the development of
residential homes in the subdivision.

Pursuant to the McKinley Village Development Agreement (City Agreement
No. 2014-0494), the R. Burnett Miller Park is eligible for Park Development
Impact Fee Credits valued at $457,469 and Park Site ES5 is eligible for Park
Development Impact Fee Credits valued at $40,563; both amounts were
increased to account for FY2016/17 inflation adjustments of 3.47%. Any park
development costs in excess of the $498,032 budget are the responsibility of
Encore McKinley Village, LLC.

Encore McKinley Village, LLC is also responsible for associated staff costs,
Art in Public Places, and fund administration costs which total $77,299. The
developer will be required to make a cash payment of $52,397 to cover staff
costs; the remaining $24,902 represents the City’s total administration fee
which is collected with each credit redemption.

Encore McKinley Village, LLC wishes to receive fee credits in advance of
completion of construction of R. Burnett Miller Park and Park Site ES5 and will
provide the City with a Performance Bond in the amount of $406,486 to cover
park construction costs.

BASED ON THE FACTS SET FORTH IN THE BACKGROUND, THE CITY COUNCIL
RESOLVES AS FOLLOWS:

Section 1.  The plans and specifications for the R. Burnett Miller Park and Park Site

ES5 are hereby approved.

Section 2.  The Park Development Impact Fee Credit Agreement for R. Burnett Miller

Park and Park Site ES5 with Encore McKinley Village, LLC attached as
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Exhibit B is hereby approved and the City Manager or his designee is
authorized to execute the agreement.

Section 3. Payment of $52,397 from Encore McKinley Village, LLC pursuant to the
Park Development Impact Fee Credit Agreement for R. Burnett Miller Park
and Park Site ES5 is accepted into Park Development Impact Fee (PIF)
Fund 3204.

Section 4.  Of the $52,397 payment, $42,436 is appropriated to the R. Burnett Miller
Park and ES5 Park Project (L19019100) for staff costs associated with
development of R. Burnett Miller Park and Park Site ES5.

Section 5.  Of the $52,397 payment, $9,961 is appropriated to the Art in Public Places
Program (L19920600) for East Sacramento Community Plan Area Art in
Public Places.

Table of Contents:

Exhibit A - Park Development Impact Fee Credit Agreement for R. Burnett Miller Park
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