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File #: 2016-01206    Consent Item 12  
 

 

 
Title: Contract:  Chemical Root Control (Published for 10-Day Review 10/20/2016) 
 

Recommendation: Pass a Motion 1) adopting the findings of fact issued by the bid protest 
hearing examiner, 2) adopting the hearing examiner’s recommendation to reject the bid of 
Root Tamers as non-responsive, and 3) awarding the contract for Chemical Root Control to 
Duke’s Root Control, for an amount not-to-exceed $1,049,753. 
 
Location: Citywide 
 
Contact: Michael Malone, Operations Manager, (916) 808-6226; Rebecca Lane, Program 
Manager, (916) 808-1343; Stacy Larkin, Administrative Technician, (916) 808-6356, 
Department of Utilities 
 
Presenter: None 
 
Department: Utilities 
 
Attachments:   
1-Description/Analysis 
2-Decision 
3-Agreement 
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Description/Analysis 
 
Issue Detail:  The Department of Utilities (DOU) recommends awarding a contract  for the 
Chemical Root Control Project, to treat a total of approximately 200 miles of pipe within the 
City’s sanitary sewer system with an herbicide to assist in the reduction of root-related issues 
within the collection system. This project is a continuation of efforts previously commenced in 
accordance with the California Sportfishing Protection Alliance’s Consent Decree with the City 
of Sacramento (City). 
 
Policy Considerations: The requested action is in conformance with City Code provisions 
for the award of competitively-bid contracts to the lowest responsible and responsive bidder. 
Based on the determination and recommendation of an independent bid protest hearing 
examiner, this report recommends rejecting the low bidder as non-responsive, and awarding 
the contract to the second low bidder (Duke’s Root Control) as the lowest responsible and 
responsive bidder. (See discussion under “Bid Protest”, below, for more detail.) 
 
Economic Impacts: Not applicable. 
 
Environmental Considerations:  
 
California Environmental Quality Act (CEQA): The Community Development Department, 
Environmental Services Manager has determined that the proposed action is exempt from the 
California Environmental Quality Act (CEQA) under Section 15301(b) of the CEQA Guidelines, 
which covers the maintenance of existing utility facilities with no expansion of use.  
 
Sustainability: The project is consistent with the City’s Sustainability Master Plan by 
improving infrastructure reliability, which will reduce energy-intensive maintenance efforts. 
 
Commission/Committee Action: Not applicable. 
 
Rationale for Recommendation: On April 26, 2016, DOU issued Invitation for Bid (IFB) 
B16141421044 for Chemical Root Control. The project was publicly advertised and three bids 
were received and opened on May 11, 2016. Root Tamers, Inc. was the low bidder, with a bid 
amount of $1,033,194.23. Duke’s Root Control (Duke’s) was the second low bidder at 
$1,049,753.01. 
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Bid Protest: 
 
DIR Registration Requirement and Bid Protest 
 
The Invitation for Bid included notice of the requirement for all contractors bidding on the 
Project to be currently registered with the California Department of Industrial Relations (DIR) 
pursuant to California Labor Code Section 1725.5. (Contractors bidding or performing public 
works contracts are required to register with DIR and pay a fee, with fee revenues used to fund 
state administration and enforcement of public works laws.) The Invitation for Bid also stated 
that any bid received from a contractor not currently registered with the DIR would be rejected 
as non-responsive.   
 
After bids were received and opened, as part of its bid review process City staff checked the 
on-line DIR database and did not find any DIR registration for Root Tamers. On this basis, staff 
notified Root Tamers by letter that Root Tamers’ bid was rejected as non-responsive. On the 
same date, the City notified Duke’s by letter that Duke’s was the apparent low bidder and 
would be recommended to the City Council for contract award.   
 
Upon receiving the City’s letter, Root Tamers contacted City staff and indicated that Root 
Tamers had continuously held a valid DIR registration since October 16, 2015, which was 
registered under the name of Todd Horne Gayman as a sole proprietorship doing business as 
(DBA) Root Tamers. Root Tamers also informed City staff that (a) Root Tamers had changed 
its company structure from a sole proprietorship to a corporation (Root Tamers, Inc.), and (b) 
prior to submitting its bid for the Project, Root Tamers contacted the DIR and was advised by 
the DIR to leave its existing registration in place until it expired June 30, 2016, then register as 
a corporation for the new fiscal year beginning July 1, 2016.      
 
City staff reviewed DIR’s online database and confirmed that there was a valid DIR 
registration, as of bid opening, registered under the name of Todd Horne Gayman as a Sole 
Proprietor DBA Root Tamers. Based on this additional information, City staff determined that 
Root Tamers did, in fact, possess a current DIR registration at bid opening, as required under 
the California Labor Code, and changed its initial determination that the Root Tamers bid was 
non-responsive, to a determination that its bid was responsive. The City subsequently sent 
Duke’s a letter retracting the City’s prior letter which stated that Duke’s would be 
recommended for contract award as the apparent low bidder, and sent a letter to Root Tamers 
notifying Root Tamers of the City’s revised recommendation for contract award to Root 
Tamers.   
 
Duke’s filed a timely bid protest contending that: (a) Root Tamers’ bid was non-responsive 
because Root Tamers, Inc. did not possess a valid DIR contractor registration at the time bids 
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were received and opened; (b) the valid DIR registration that existed for the sole proprietorship 
DBA Root Tamers did not fulfill the DIR registration requirement, because Mr. Gayman 
submitted his bid for the Project as a corporate entity (Root Tamers, Inc.), and not under his 
sole proprietorship; and (c) the DIR registration for Mr. Gayman’s sole proprietorship did not 
apply to Root Tamers, Inc., because a corporation is a separate legal entity that exists 
separately from its shareholders or owners. 
 
Bid Protest Hearing and Hearing Examiner Decision 
 
In accordance with the City’s bid protest procedures, a bid protest hearing was scheduled 
before an independent hearing examiner at the Institute for Administrative Justice at 
McGeorge Law School. Following the hearing, the hearing examiner issued a written decision 
setting forth the hearing examiner’s findings of fact and conclusions of law, and a 
recommended determination of the bid protest based on the hearing examiner’s findings and 
conclusions. A copy of the hearing examiner’s September 2, 2016, decision is provided as 
Attachment 2.   
 
In summary, the hearing examiner determined that the City should not have found Root 
Tamers’ bid to be responsive because Root Tamers, Inc. did not have a DIR registration when 
its bid was opened, and that the City did not have authority to waive this as a minor bid 
irregularity, under the State law which created the DIR registration requirement. For these 
reasons, the hearing examiner recommended that the contract be awarded to Duke’s.   
 
City Council Options 
 
Under Section 3.60.540 of the City Code, the City Council may in its discretion take any of the 
following actions on the bid protest: 
 
A. Adopt the findings of fact issued by the hearing examiner, without hearing factual 

evidence from any party; or 
 

B. Review the recording of the hearing, or a transcript, prior to adopting or rejecting, in 
whole or in part, the findings of fact issued by the hearing examiner, without hearing 
factual evidence from any party; or 

 
C. In addition to or in lieu of reviewing the recording or a transcript of the hearing, hear 

factual evidence from any party prior to adopting or rejecting, in whole or in part, the 
findings of fact issued by the hearing examiner. 
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Staff Recommendation 
 
City staff concurs with the hearing examiner’s findings and recommendation, and recommends 
that the City Council adopt the findings of fact issued by the hearing examiner and the hearing 
examiner’s recommendation to reject the bid of Root Tamers as non-responsive, and award 
the contract to Duke’s Root Control as the lowest responsive bidder. 
 
Financial Considerations: The estimated total cost of the project is an amount not-to-exceed 
$1,049,753. Sufficient funds are available in the Root Control Program Multi-Year Operating 
Project, Project No. I14110109, to award the contract and complete the project. 
 
Local Business Enterprise (LBE): A waiver of the City’s minimum LBE participation 
requirement was approved prior to bidding because there are insufficient local firms that 
provide these services, and there are no subcontracting opportunities. No LBEs bid the project. 
 
Background: The Consent Decree between the City and the California Sportfishing Protection 
Alliance (CSPA) specifies maintenance service targets to reduce sanitary sewer overflows, 
and includes implementation of a Chemical Root Control Program. 
 
Initial treatment occurred in FY 2013-2014, and the sanitary sewer system is now ready for a 
second application.   
 
The project was advertised as a Contract for Nonprofessional Services bid on April 26, 2016 
and opened on May 11, 2016. Three bids were received from the firms as shown below: 
 

Contractor Bid Amount 
Root Tamers, Inc.* $1,033,194.23 
Duke’s Root Control $1,049,753.01 
Pacific Sewer Maintenance $1,545,995.81 

 
* Non-responsive bid 
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