
REPORT TO LAW & 4
LEGISLATION COMMITTEE

City of Sacramento
915 I Street, Sacramento, CA 95814-2671

CONSENT

May 18, 2010

Honorable Members of the
Law and Legislation Committee

Subject: Legislative Positions: Support AB 2317(Saldana) related to local government:
nuisance abatement, and oppose SB 1427 (Price) related to foreclosures:
property maintenance.

Location/Council District: Citywide

Recommendation: Staff recommends that the Law and Legislation Committee adopt a
support position on Assembly Bill 2317(Saldana) related to local government: nuisance
abatement, and an oppose position on Senate Bill 1427 (Price) related to foreclosures:
property maintenance.

Contact: Tina Lee-Vogt, Program Manager, Code Enforcement Department, 916-808-
2679.

Presenters: Not applicable

Department: Code Enforcement

Division: Business Compliance

Organization No: 20001111

Description/Analysis

Issue: Assembly Bill 2317, introduced by Assembly Member Saldana, allows
cities to recover fines through liens or special assessments against the nuisance
properties. This will decrease the burden to both defendants and cities in the
process of fine and cost recovery. Defendants will continue to have
administrative due process, and cities will receive more stable cost and fine
recovery in nuisance abatement actions.

Senate Bill 1427, introduced by Senator Price, amends the Civil Code to preempt
local ordinances. This bill restricts cities ability to adopt foreclosed property
maintenance ordinances that reflect local differences and supplants prior City
actions on abandoned homes. It fails to consider staff time needed to provide
the notice of violation and research abandoned properties. Additionally, SB 1427
requires cities to adopt a schedule of costs prior to the collection of the costs.
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Policy Considerations: AB 2317 will allow for greater cost recovery related to
liens. SB 1427 undermines local government authority and prior actions
regarding foreclosed property maintenance and adds burdensome reporting
requirements.

Environmental Considerations: None.

Rationale for Recommendation: Staff recommends supporting AB 2317
because it provides municipalities with an additional cost recovery tool to mitigate
ongoing nuisances in their communities. The collapse of the real estate market
has increased nuisance conditions on real property, which has become a
dangerous problem for communities and local governments. Although current
law allows cities and counties to adopt procedures for the recovery of nuisance
abatement and related administrative costs through a lien or special assessment
against the nuisance property, fines levied against a property owner for
maintaining the nuisance must be addressed by local governments under entirely
separate procedures. Thus, a local government pursuing collection of both costs
and fines for the nuisance abatement must process two administrative
proceedings to recover fines and expenses for the same nuisance. This is not
only an unnecessary burden to cities and counties; it is a burden to any
defendant who wishes to contest the imposition of fines and costs. In addition,
while the costs incurred by a local government to abate a nuisance are typically
low, the administrative burden to recover those costs is disproportionately high
and often economically unfeasible. AB 2137 would help mitigate these costs and
concerns.

Staff recommends opposing SB 1427 because it introduces costly and
burdensome preemptions to local property maintenance measures. In the
current economic climate, with our city's housing predicament, municipal
government should be empowered to act more nimbly and responsively in our
communities and neighborhoods, not less.

Financial Considerations: None

Emerging Small Business Development (ESBD): None

Respectfully Submitted b

Approved b
Max Fernandez

Director of Code Enforcement
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Recommendation Approved:

'
GUS VINA
Interim City Manager
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Attachment 1-Draft Letter of Support AB 2317

May 18, 2010

The Honorable Lori Saldana
California State Assembly
State Capitol, Room 3152
Sacramento, CA 95814

Subject: Support AB 2317 (Saldana). Local government: nuisance abatement

Dear Assembly Member Saldana:

The City of Sacramento is pleased to support to AB 2317, which provides municipalities
with an additional cost recovery tool to mitigate ongoing nuisances in their communities.

Specifically, AB 2317 will allow cities to recover fines through liens or special
assessments against the properties on which the nuisances are present. This
modification will decrease the burden to both defendants and cities in the process of
fine and cost recovery. Defendants will continue to be afforded the current
administrative due process, and cities will receive more stable cost and fine recovery in
nuisance abatement actions. I

For these reasons, we support AB 2317 and thank you for introducing this important
measure.

Sincerely,

LAUREN HAMMOND, Chair
Law and Legislation Committee
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Attachment 2

AMENDED IN ASSEMBLY APRIL 5, 2010

AMENDED IN ASSEMBLY MARCH 25, 2010

CALIFORNIA LEGISLATURE-2009-10 REGULAR SESSION

ASSEMBLY BILL No. 2317

Introduced by Assembly Member Saidana

February 19, 2010

.
andAn act to amend Sections 70^I-^^78 ^I-'?3:1 3 8:773 . 2 , 387:73 . 5 ,

, 25845, 38773.1, and
38773.5 ofthe Government Code, relating to local goverrvnent.

LEGISLATIVE COUNSEL'S DIGEST

AB 2317, as amended. Saldana. Local government: nuisance
abatement.

Existing law authorizes the legislative body ofa eity to deelafe7by

Ex isting . the leg islative
advertising and "Ind provide for the removal of-m
obsirtletion of

"'y to regulate nuismiees and obstmetioits.
Existing law authorizes the legislative body of a city or county to

establish a procedure to use a nuisance abatement lien or a special
assessment to collect abatement costs and related administrative costs.

97
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AB 2317 -

2-This bill would authorize the legislative body of a city or county to
also collect fines related to the nuisance abatement using a nuisance
abatement lien or a special assessment. "''`i. bi ll would also "'`o°iz'

ariu-een
assessment

,,.,.___:._ and ._..

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

1 SECTION 1. Section 25845 of the Government Code is
2 amended to read:
3 25845. (a) The board of supervisors, by ordinance, may
4 establish a procedure for the abatement of a nuisance. The
5 ordinance shall, at a minimum, provide that the owner of the parcel,
6 and anyone known to the board of supervisors to be in possession
7 of the parcel, be given notice of the abatement proceeding and an
8 opportunity to appear before the board of supervisors and be heard
9 prior to the abatement of the nuisance by the county. However,

10 nothing in this section prohibits the summary abatement of a
11 nuisance upon order of the board of supervisors, or upon order of
12 any other county officer authorized by law to summarily abate
13 nuisances, if the board or officer determines that the nuisance
14 constitutes an immediate threat to public health or safety.
15 (b) In any action to abate a nuisance, whether by administrative
16 proceedings, judicial proceedings, or summary abatement, the
17 owner of the parcel upon which the nuisance is found to exist shall
18 be liable for all costs of abatement incurred by the county and fines
19 related to the nuisance abatement, including, but not limited to,
20 administrative costs, and any and all costs incurred in the physical
21 abatement of the nuisance. Recovery of costs pursuant to this
22 section shall be in addition to and shall not limit any prevailing
23 party's right to recover costs pursuant to Sections 1032 and 1033.5
24 of the Code of Civil Procedure or any other provision of law.
25 (c) A county may, by ordinance, provide for the recovery of
26 zttterrieys2 attorney's fees in any action, administrative proceeding,
27 or special proceeding to abate a nuisance. If the ordinance provides
28 for the recovery of-atlor-neys-' attorney's fees, it shall provide for
29 recovery of^ attorney's fees by the prevailing party, rather

97

May 18, 2010
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-3- AB 2317

I than limiting recovery of-atterneys'- attorney's fees to the county
2 if it prevails. The ordinance may limit recovery of-ft#terazy4'
3 attorney's fees by the prevailing party to those individual actions
4 or proceedings in which the county elects, at the initiation of that
5 individual action or proceeding, to seek recovery of its own
6 attonteys' attorney's fees. In no action, administrative proceeding,
7 or special proceeding shall an award of-aRo^ attorney's fees

8 to a prevailing party exceed the amount of reasonable attorneys'
9 attorney's fees incurred by the county in the action or proceeding.

10 (d) If the owner fails to pay the costs of the abatement upon
1 I demand by the coiarty, the board of supervisors may order the cost
12 of the abatement and fines related to the nuisance abatement to
13 be specially assessed against the parcel. The assessment may be
14 collected at the same time and in the same manner as ordinary
15 county taxes are collected, and shall be subject to the same
16 penalties and the same procedure and sale in case of delinquency
17 as are provided for ordinary county taxes. All laws applicable to
18 the levy, collection, and enforcement of county taxes are applicable
19 to the special assessment.
20 (e) If the board of supervisors specially assesses the cost of the
21 abatement against the parcel, the board also may cause a notice of
22 abatement lien to be recorded. The notice shall, at a minimum,
23 identify the record owner or possessor of property, set forth the
24 last known address of the record owner or possessor, set forth the
25 date upon which abatement of the nuisance was ordered by the
26 board of supervisors and the date the abatement was complete,
27 and include a description of the real property subject to the lien
28 and the amount of the abatement cost.
29 (f) However, if the board of supervisors does not cause the
30 recordation of a notice of abatement lien pursuant to subdivision
31 (e), and any real property to which the costs of abatement relates
32 has been transferred or conveyed to a bona fide purchaser for value,
33 or a lien on a bona fide encumbrancer for value has been created
34 and attaches to that property, prior to the date on which the first
35 installment of county taxes would become delinquent, then the
36 cost of abatement shall not result in a lien against that real property
37 but shall be transferred to the unsecured roll for collection.
38 (g) Recordation of a notice of abatement lien. pursuant to
39 subdivision (e) has the same effect as recordation of an abstract.
40 of a money judgment recorded pursuant to Article 2 (commencing

97
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AB 2317

with Section 697.310) of Chapter 2 of Division 2 of Title 9 of Part
2 of the Code of Civil Procedure. The lien created has the same
priority as a judgment lien on real property and continues in effect
until released. Upon order of the board of supervisors, or any
county officer authorized by the board of supervisors to act on its
behalf, an abatement lien created under this section may be released
or subordinated in the same manner as a judgment lien on real
property may be released or subordinated.

(h) The board of supervisors may delegate the hearing required
by subdivision (a), prior to abatement of a public nuisance, to a
heating board designated by the board of supervisors. The hearing
board shall make a written recommendation to the board of
supervisors. The board of supervisors may adopt the
recommendation without further notice of hearing, or may set the
matter for a de novo hearing before the board of supervisors.

(i) The board of supervisors may, by ordinance, delegate to a
hearing officer appointed pursuant to Section 27720 the powers
and duties specified by this section.

ff56

n-.._m_____. n_a_i
o read!

.^°"`ttele 4. Nuisances

25850. By ordinanee the board of supefvisors may deelaf--
what e.......:....... . _..: °., _

258^0A. (a) 'File beard of s-111. provide 4;5r tlie
StImmafy abaternet-A of 1- ----------- tile defdeement
of the property of another by graffiti or any other itt8eribed maierial

of other person attd a personal obligation againsithe minorof Other
persort purstiant to Seetion 25850.4 or 25850.6.

-4-

97
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AB 2317

the millon, ifItflO-1-1-fl, -1-11 1-- --- I

is ioeazen-
(d) A4 ttsed in this seetion, the f6ilowing terms have t4ie

(-2) "Gr4TAi or other inseribed material" means any unatithorized

seratelted, dreewit, or painted on any real or Personal
Property.

(3) "Minor"or "other person" or ot4ieF PeTS011
who has eonfessed to, admiWd to, or pled b
to a vielfftion of Seetion 594, 594.3, 640.5, 649.6, or 640.7 of the

as 640.5. 640.6. or 646

maintaining it mid by ordittanee

the Property Ott witiell it i.,3 mailytaifted find a Persomt! obligation

/,In / or 640 ."7 of the n.._._1 r^,.ae ' ' ' ' '

_ ^CTl^J07t1T.T.

97
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AB 2317

supplemental roil, whielie-vef is more^-^.

6962-

md from the date of reeording shall have the foree, eff;^ef, ftnd
rriority of g lien.

behalf the lien is imposed, the date 4 the ftbatement order, th --

the pareel tin whieb the lien is impmed, atid the nmiie mid address

atrg

and the release 4 the lien shall be itidexed in the grmitor grmitee
:^

brouglit by the eowity for ft money judgment.
(4) Notwithstanding Seetion 6103, Seetion 27383, or any othe

eoutity to reimburse the eosts of proeessing and reeording tile lien

a

-6-

1 of Tit l e 5 of Part 2 of the n_,J e „C

a8ttr

97
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-7- AB 2317

nuisartee resulting fi-om the def^eement ^y a minor or other person
of tile proper", 4 another by -A6 or any other inseribed

by the minor or other person. Tile ordimmeemball require notiee
to tile parent or guardian having custody and eot-Arol of the minof
prior to tile reeordation 4 a lien oil tile pareel of latid owned by
the Parent or guardian having etmtodj- aftd e0tibot of the minot.

be f^ottnel^ the notiee may be served by posting a eopy of the notiee
upon tile property owned by tile minor or other person, im i
eonspiettotts pittee, f;^r a period of 10 days. The notiee shall also

52trer atg
eirettlatiott that is published irt the eotinty in whielt tile property i^^

. . s place, for a period of 10 days. 41te notiee shall

general eirettlat oil that is published irt the eatinty in whieh tile
property is loeated-

b

is joeated. From the date of feeording, the lien shall have the f;^ree.

shall speei-
I -

tile amount of tile hen; file name of tile agelley on
bell...4-f-file lien is imposed; the date 4the abatement order^

the street address, legal deseription, and assessor's Pafeel number

address of the reeorded owner ofthe pareel.

(e) if tile lien is disehaf ged, relea!sed, or satisfied, either through

information speeifie.d in subdi-eision (d) shitil be reeorded. by the

release ofilte lien shall be indexed in the grtmfor-grantee itidex.

97
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and providing notiee to the propeny owner. The eotmty may
I,eeo,vef 4^-tlll tile Property owfle -d regarding the

and recording liett andb

(h) As used in subdivision (^t), "abf&ement and relitted
-d---:.':s+ r . _ eosts„ i---1..,Je but are not limited to , eot.tA 'oR4s

Mtomey's fees, eosis of removal of the graffiti or other inseribed

^^^f

25850.5. (a) As an tAternaiive to the proeedure authorited by

limit reeovery of aftomey's fees by the pre-vailing patty to these

the initiation of that individual tteiieii or proeeeding, to seek-

a-e

9ft)

-S-

acrer nre

°ee

97
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at the time of imposing the assessment and shall speei^y, therat th
property may be sold after three yettrs y , he , 11 Heeter ro
unpaid delinquent assessments. :Fbe power of sale

the same manner as ordittary m e^ollected, and

taxes. All laws applieable to the levy, eollection atid enforeemen!
of muttieipal faxes shall be appliettble to the sr

,
or if a lien of _

1_-___ . F
id

e _._.,...__L..,.-_„__. for v_1.._ has
been eretaed

and attaelies thereon, pi-ior to the date on whieh the fint installment
ofthe taxes wottid beeeme delinquent, then the Q4
shttl 1 not restilt ill ft lien ttgainst tile real Propefly but insfead Shall
be a.e•_seff'd to the tins' _••"d roll for eolleea:o_'

atiother by graffiti

against ft Pareel of land owned by tile rn^lor or ot

^Fhe assesstiiel^ may be eolleeted at the sarne time and in the same

subjeet to the same penalties ttnd the same proeedtire and stt4e in
ease of delinqueney as provided f^5r ordinary mtmieipal taxes. All-
laws applieftble to the lev^-, eolleetion, and Pi

97

May 18, 2010
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AB 2317 -10-

eflettfribl-mleer F6!- value has been ereated md aftaelles thereon prier
,.

date oir cc^z•rz1'ci
L

th e
F

aniiac
^ 1
z[

1
it[^l>or

F
ec'rle taxes would 1_,.^,__^lcto then-'roccvlr

be transferred to the _
__,J' ..,.11

f- on . TT,.t:,.,
or

assessmintt may be reeorded.

have the s2mle il^ 9-ti-.4 25859 . 1 mid
^cocn n
z^^r.

25850.7.

tte rto

plaeards^ posters, earels, pietures, signs, or advertisemetitfl in or On

the streei, or on or upon bttildings, fenees, billboards, or othe
stfttetttre4^ or on or uport any pole ^i any sidewalk, alleNt street.

(b) Regulate sttspeflston of banners, flags, Signs,

eotirt^ park or other publie pittee and provide for the
'removal ..^tt_al encroachment or obstmetion.

^a
SEG. ^- c.^^ 'vii 38772 of the Government c^

n_,1
vcr_ is amendedz^ccii ;rQrrc .nc^

to reads

Bed

97

May 18, 2010
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-11- AB 2317

emmytitting the nttismiee mid by ordimmee may rmtke +e expense

minor shall be Jointly and severally liftble with

ofanother by gaffiti or my other inseribeel mate

of the mitt or, atid a personal obligation against the parent or
..^ -.1, eottlf

[,._^^]._„ 00^1'1'I 't _. 9o^I^/7 L

b

file millot if4eflown, Shall be reported by ille -Riffi-Pff -4

(d) As ttsed !his seetion, the following temis htffe the

Person.

inseripiion^ Nvord, figure, mark, or design that is wriftett, marked,
seratelted, drawn, or pttittte4 on any real or per4oti4

flfofl^

nn c0
64H.5- 64H. 4-G

aserr^-^ are ane
eo-lfflissim of an aet prohibited by Seetion 594, ^94.3, 649.5,
649.6, or 640.7 of the Pettal Go&7.
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AB2317 -12-

1 SFG. 3-
2 SEC. 2. Section 38773.1 of the Government Code is amended
3 to read:
4 38773.1. (a) The legislative body may by ordinance establish
5 a procedure to collect abatement and related administrative costs
6 and fines by a nuisance abatement lien. This ordinance shall require
7 notice prior to the recordation of the lien to the owner of record
8 of the parcel of land on which the nuisance is maintained, based
9 on the last equalized assessment roll or the supplemental roll,

10 whichever is more current.
I 1 (b) The notice shall be served in the same manner as summons
12 in a civil action in accordance with Article 3(connnencing with
13 Section 415. 10) of Chapter 4 of Title 5 of Part 2 of the Code of
14 Civil Procedure. If the owner of record, after diligent search cannot
15 be found, the notice may be served by posting a copy thereof in a
16 conspicuous place upon the property for a period of 10 days and
17 publication thereof in a newspaper of general circulation published
18 in the county in which the property is located pursuant to Section
19 6062.
20 (c) A nuisance abatement lien shall be recorded in the county
21 recorder's office in the county in which the parcel of land is located
22 and from the date of recording shall have the force, effect, and
23 priority of a judgment lien.
24 (1) A nuisance abatement lien authorized by this section shall
25 specify the amount of the lien, the name of the agency on whose
26 behalf the lien is imposed, the date of the abatement order, the
27 street address, legal description and assessor's parcel number of
28 the parcel on which the lien is imposed, and the name and address
29 of the recorded owner of the parcel.
30 (2) In the event that the lien is discharged, released, or satisfied,
31 either through payment or foreclosure, notice of the discharge

'32 containing the information specified in paragraph ( 1) shall be
33 recorded by the governmental agency. A nuisance abatement lien
34 and the release of the lien shall be indexed in the grantor-granfee
35 index.
36 (3) A nuisance abatement lien may be foreclosed by an action
37 brought by the city for a money judgYnent.
38(4) Notwithstanding Section 6103, Section 27383, or any other
39 provision of law, the county recorder may impose a fee on the city
40 to reimburse the costs of processing and recording the lien and

97
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-13- AB2317

providing notice to the property owner. A city may recover from
the property owner any costs incurred regarding. the processing
and recording ofthe lien and providing notice to the property owner
as part of its foreclosure action to enforce the lien.

ffcc.^-rJCtr^rrn'r.^nTC'rnZltcvvv2rrnitciit-coa^^ .^ u,.,..,.......

to read:

ineurred in the stitninary abatement of any nuisanee resulting ftom
the defiteentent by a rninor or other person

shall require notiee to the ntinor or person prior to the

other person. Th shajl require notiee to the parent 0
guardian having ettstody and eontrol of the ininor prior to th--

415. i 0) oF Ghapter _4 of T. :Ile 5 of Part 2 of tile Gode of Givil

be t^ound, the notiee may be served by posting a eopy^^
ttpon f4te property owned by the ininor or other person, in a

be published pursuant to Seetion 6062 in a newspaper of generi4
ft ^ren

s pinee, for a period of 10 days. The notiee shall
also be ^ttblished pnrstmitt to Seetion 6062 in a newspaper of

property is loeatt+

is loeated. From tlie date of reeording, the lien shall have the foree,
eff^et, and priority of a judgment lien.

shall speeify the arnotint of t1te lien', the Liffine Of the ageney on

97
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AB 2317

of the pareel on whielt the lien is imposed, atid the name and

governmental ageney. A graffiti tittisanee abatement lien anti the

foreclosure it
Ree

Provision of law, the e0unty reeorder may impose a fee Oil tile eit"

ttetion to 4,_.._ e the lien .
(h) As used in Subdivision (a), "abatement and related

administrative _o•ts" ---e,...]_ but are not limited ... __..... _o...,.

38772.

S EG. 5.
SEC. 3. Section 38773.5 of the Government Code is amended

to read:
38773.5. (a) As an alternative to the procedure authorized by

Section 38773.1, the legislative body may, by ordinance, establish
a procedure for the abatement of a nuisance and make the cost of
abatement, including fines, a special assessment against that parcel
of land on which the nuisance is maintained.

(b) A city may, by ordinance, provide for the recovery of
attorneys' fees in any action, administrative proceeding, or special
proceeding to abate a nuisance. If the ordinance provides for the
recovery of attorneys' fees, it shall provide for recovery of

am
gF2tjlt
av

97
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-15- AB2317

I attorneys' fees by the prevailing party, rather than limiting recovery
2 of attorneys' fees to the city if it prevails. The ordinance may limit
3 recovery of attorneys' fees by the prevailing party to those
4 individual actions or proceedings in which the city elects, at the
5 initiation of that individual action or proceeding, to seek recovery
6 of its own attorneys' fees. In no action, administrative proceeding,
7 or special proceeding shall an award of attorneys' fees to a
8 prevailing party exceed the amount of reasonable attorneys' fees
9 incurred by the city in the action or proceeding.

10 (c) Any procedure established pursuant to this section shall
11 include notice, by certified mail, to the property owner, if the
12 property owner's identity can be determined from the county
13 assessor's or county recorder's records. The notice shall be given
14 at the time of imposing the assessment and shall specify that the
15 property may be sold after three years by the tax collector for
16 unpaid delinquent assessments. The tax collector's power of sale
17 shall not be affected by the failure of the property owner to receive
18 notice. The assessment may be collected at the same time and in
19 the same manner as ordinary municipal taxes are collected, and
20 shall be sul?ject to the same penalties and the same procedure and
21 sale in case of delinquency as provided for ordinary municipal
22 taxes. All laws applicable to the levy, collection and enforcement
23 of municipal taxes shall be applicable to the special assessment.
24 However, if any real property to which-the cost of abatement relates
25 has been transferred or conveyed to a bona fide purchaser for value,
26 or if a lien of a bona fide encumbrancer for value has been created
27 and attaches thereon, prior to the date on which the first installment
28 of the taxes would become delinquent, then the cost of abatement
29 shall not result in a lien against the real property but instead shall
30 be transferred to the unsecured roll for collection.
31 (d) A local agency that has imposed an assessment pursuant to
32 this section may, subject to the requirements applicable to the sale
33 of property pursuant to Section 3691 of the Revenue and Taxation
34 Code, conduct a sale of vacant residential developed property for
35 which the payment of that assessment is delinquent.
36 (e) Notices or instruments relating to the abatement proceeding
37 or special assessment shall be entitled to recordation.
38 SEC-4 . o_,.:..._ 39773 . 6 of the G_" -- _ . nod_ i s ._a_a

39 to read:

97
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0
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AB 2317

graffiti or other inseribed miftferial mid make the a6fffement and

4 land owned by the minor or ether person or by the parent e

may be ._I1_ t ,] at ♦
Le same time and in ♦1, e ,.

••1(iic^a3

same penalties and the sttme procedure and sale in e:ts.e e

^r-dre

valtie lien beett ereated and attttehe3 thereon prior to the date on

-16-

May 18, 2010

in a lien agaimtt the real property but shall instead be frmi4feFret
-e Ne

^ r^aYaee)m

^Igraffifi or other inseribed material," "Ininor," and "other person"
have the same meatting as speeified itt Seetions 38772 and 38:7:73.2.
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Attachment 3
BILL ANALYSIS

AB 2317

Page 1

ASSEMBLY THIRD READING

AB 2317 (Saldana)

As Amended April 5, 2010

Majority vote

LOCAL GOVERNMENT 6-2

-----------------------------------------------------------------

lAyes:lCaballero, Arambula,

JBradford, Davis, Solorio,
IDe La Torre

I
I -----+--------------------------+-----+--------------------------
JNays:JSmyth, Knight I

I I
-----------------------------------------------------------------

SUMMARY : Authorizes cities and counties to collect fines

related to nuisance abatement using a nuisance abatement lien or

a special assessment.

EXISTING LAW permits cities and'counties to establish by

ordinance a procedure to collect nuisance abatement costs and

related administrative costs by a nuisance abatement lien or a

special assessment.

FISCAL EFFECT . None

COMMENTS : Government Code (GC) Sections 38773.5 and 25845 were

added in 1965 (Chapter 1941, Statutes of 1965) to allow cities

and counties to use special assessments to collect nuisance

abatement costs. The original language for both these sections

was identical and gave cities and counties the authority to

establish by ordinance a procedure for nuisance abatement and to

make a special assessment against the parcel in order to recover

the cost of the abatement.

In 1990, the Legislature responded to concerns that special

assessments for the purpose of collecting the costs of nuisance

abatement were too slow a process for local governments and were

frustrating for private lenders. Thus, GC Section 38773.1 was

added in 1990 (Chapter 965, Statutes of 1990) to allow cities to

use abatement liens as an alternative to special assessments in

the collection of nuisance abatement costs. It was said the
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alternative would speed up cost recovery and relieve lenders'

worries because, unlike special assessments, which are

"superliens" and jump to the front of the line when collection

comes due, abatement liens assume a sequential priority with

respect to other financial claims against the real property.

Subsequent amendments to GC Section 25845 (Chapter 617, Statutes

of 1985) also allowed counties to impose an abatement lien.

Under existing law, the legislative body of a local agency is

authorized to adopt an ordinance making the violation of any

local ordinance subject to an administrative fine or penalty.

In existing law, there are distinctions between public and

private nuisance along with potential remedies, including civil

actions to recover damages. A nuisance is defined as: "Anything

which is injurious to health, including, but not limited to, the

illegal sale of controlled substances, or is indecent or

offensive to the senses, or an obstruction to the free use of

property, so as to interfere with the comfortable enjoyment of

life or property, or unlawfully obstructs the free passage or

use, in the customary manner, of any navigable lake, or river,

bay, stream, canal, or basin, or any public park, square,

street, or highway, is a nuisance." Any private individual or

public entity can seek recourse for a public nuisance.

For a public nuisance, those remedies are indictment or

information, a civil action, or abatement.

According to the author, the collapse of the real estate market

has increased nuisance conditions found on real property and,

consequently, has become a vexing problem for communities and

local governments. Owners often fail to maintain their

properties to such an extent that they pose health and safety

threats to their community. Despite court hearings and findings

of violation, owners often ignore the imposition of fines, and

cities and counties have difficulty enforcing local nuisance

ordinances.

According to the author, although current law allows cities and

counties to adopt procedures for the recovery of nuisance

abatement and related administrative costs through a lien or

special assessment against the nuisance property, fines levied

against a property owner for maintaining the nuisance must be

addressed by local governments under entirely separate
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procedures. For instance, the City.of San Marcos can levy a

fine for any violation of its.municipal code as provided for in

its local ordinances. Thus, a local government wishing to

collect both costs and fines for the nuisance abatement is

required to endure two administrative proceedings to recover

fines and out-of-pocket expenses for the same nuisance. This is

not only an unnecessary burden to cities and counties; it is a

burden to any defendant who wishes to contest the imposition of

fines and costs. In addition, while the costs incurred by a

local government to abate a nuisance are typically low, the

administrative burden to recover those costs is

disproportionately high and often economically unfeasible.

Support arguments. Supporters say allowing cities and counties

to impose fines for nuisance abatement using the same procedure

for which they seek reimbursement for administrative costs

promotes government efficiency by combining two administrative

procedures into one. It lowers the costs to cities and counties

in pursuing their legal right to seek fines for nuisance

abatement and lowers the cost to those who have had the nuisance

abated because they do not have to go through two administrative

procedures.

Opposition arguments. The opposition, Cal-Tax, objects to using

liens and special assessments to impose fines because liens and

special assessments are powerful tools that should be used in

limited circumstances. Cal-Tax also says expanding the

liabilities for which liens and special assessments may be

imposed encourages local governments to increase fines, thereby

setting a precedent for the further expansion of liens and

special assessments.

Analysis Prepared by : Jennifer R. Klein / L. GOV. / (916)

319-3958

FN: 0003924
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May 18, 2010

The Honorable Curren Price
California State Senate
State Capitol, Room 2052
Sacramento, CA 95814

Subject: Oppose SB 1427 ( Price). Foreclosures: Property Maintenance

Dear Senator Price:

The City of Sacramento respectfully opposes your SB 1427. We have the following concerns:

• Local Preemption: In 2008, the Legislature approved and the Governor signed SB 1137 (Perata). This
bill enacted section 2929.3 of the Civil Code and specifically stated that the provisions did not preempt
any local ordinance. SB 1427 amends the Civil Code to preempt local ordinances. This preemption
language restricts the ability of cities to adopt foreclosed property maintenance ordinances that reflect
local differences.

• Supplants Prior City Actions on Abandoned Homes: The amendments require cities to provide a
property owner, subject to a notice of default or after a foreclosure sale, with a notice of violation and an
opportunity to correct the violation (except in cases where there is a public health or safety threat).
Approximately 80 California cities have adopted Abandoned Residential Property Registration
ordinances. These ordinances are designed to addressing nuisance issues associated with abandoned
homes before the formal foreclosure sale. SB 1427 would undermine these efforts.

• Definition of "Actual and Reasonable:" The language states that assessments and liens shall not exceed
the "actual and reasonable" costs of nuisance abatement. This definition needs to be clarified. We must
take into account the staff time to provide the notice of violation and research abandoned properties.

• Schedule of Costs: Finally, SB 1427 requires cities to adopt a schedule of costs prior to the collection of
the costs. The concern is that in most cases, the city would have to solicit bids for the nuisance
abatement and does not know what the low bid might be. Thus, we would have to enter into long-term
abatement contracts. The actual costs of the abatement may vary, thus putting code enforcement officers
in a precarious position.

For these reasons, we are opposed to this measure.

Sincerely,

LAUREN HAMMOND, Chair
Law and Legislation Committee

cc: Chair and Members, Senate Judiciary Committee
Benjamin Palmer, Counsel, Senate Judiciary Committee
Mike Petersen, Counsel, Senate Republican Caucus
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AMENDED IN SENATE APRIL, 19, 201.0

SENATE BILL No. 1427

Introduced by Senator Price

February 19, 2010

An act to anlend S... _..._._,. 2924 and 2929 . 3 ,.4,Section 2929.3 of and

to add Sections 2929.4 and 2929.45 to, the Civil Code, relating to

foreclosures.

LEGISLATIVE COUNSEL'S DIGEST

SB 1427, as amended, Price. Foreclosures: property maintenance.

reeordef where the mortgaged of tfust pfePperty is situated and mail the
notiee of default to tile rfloftgager or trttsior. Exi9ting law requires the

or entity that is designated to be responsible for the titainienanee ofthe
property fbr whieh the deed of trust is reeorded.

Existing law, until January 1, 2013, requires a legal owner to niaintain
vacant residential property purchased at a foreclosure sale, or acquired
by that owner through foreclosure under a mortgage or deed of trust.
Existing law authorizes a governmental entity to impose civil fines and
penalties for failure to maintain that property of up to $1,000 per day
for a violation. Existing law provides that these statutory provisions do
not preempt any local ordinances and prohibits a governmental entity

98
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from imposing fines on a legal owner under both these provisions and
a local ordinance.

This bill would provide that these statutory provisions preempt any
local ordinance and would further provide that any fittes or pettalties

the costs of nuisance
abatement measures taken by a governmental entity authorized under
these provisions, are the obligation of the legal owner and that these
fines would be treated as a tax lien against the property in a foreclosure
sale. The bill would provide that the costs of nuisance abatement shall
not exceed the actual and reasonable costs of nuisance abatement and
would require a governmental entity to adopt a schedule of the costs
of nuisance abatement prior to the collection of those costs. This bill
would further provide that any fines or penalties imposed by a local
ordinance for failure to maintain property, subject to a notice of default,
that has not been purchased at a foreclosure sale or acquired through
foreclosure under a mortgage or deed of trust, are the obligation of the
owner of record at the time of the violation and that any lien imposed
against that property shall attach to the parcel upon recordation of that
lien.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

eEta

o._,..._..
42009is .._____

a_a... .___a

nn^
^fl

ereated after 4tRy 2:7, 1.9,17, 4 -y esiat, eal propertr, other
than an estate at will or for yeam, les's thatt twe, or in ally fransfer
in tFust made after ittly 27, 1917, 4 a like estate to seettre the
performanee of ait obligation, a power oF sale is eonferred upon
the mot*gagee7 trustee, or any other person, to be e-^ereised ftRer
a bretteh of the obligation for whieli that meFtgage or transfer is-ft

mortgage or transfer is made rurstiant to an order, judgment, or

98
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a ee D xvn

SB 1427

af-t>ettets^

all of file following applyw
(1) The trustee, mortgagee, or benefieiat--y-, of-afty--of^r

authorized agents shall first file for reeord, in the offiee oF the
OFfgageti or t

(A) A statement iderttif^,irig !he mortgage or deed of trust by

mortgaged 0
oettgme

to be sold tile fy that obligfttiofl--a^^
-ed by the deed of . or mortgage that is ill

^lc[LLU.TiiL'

2924e.

(F) -A statemerit that identifies the ttatite, address, teleplione

Shall elapse froill the filing ofles s
the .' .^adefa••^1

months

(2)^ tile Mortgagee, trustee, or other person authorized to take the
sale Shall give notiee of sale Stating !he finle attd Piflee thereoE in
the mantier and For a time 'not less ~4__ that set fi)rl4l in ".'

^n

(b) hi performing aets required by this artiele, the irmtee sliall
itiettr no liability for arty good faith error resufting ftom reliartee
on iitformation provided in good fitith by the beriefieiffy Fegfti-ditig

ust propert^
br•e

98
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arigttge
vqttired by this mliele, a trustee sl-ft bjeet to Title 1.6--

(e) A reeifttl ill tile deed ewettfed Purstifflif to tie power of -sale
mailing

of bona fide Purellasers and emettmbrmleers t;Dr valtle and Without
notice.

(d) All of the following shall constitute privileged

(1) mailing, publication, and delivery of notices as required
by this seetietr.

._e a...:-s a_,. _..a__a in oe.,,:_._.. 729.940, 729.
050 ,

a ^r2n rwn
and

ara__ noa_ _cn:_.
Procedure.

Of clefi

SEG. -2. ce,._ __ 2924 oc.u_ n:.
Code, adde d t,.. °..._.:_._

42009 , 04 ttmended to read ,
n^

aet, is to be deented a mortgage, emeept: whem in the ease of

than tut estate at will or f;jf Years, less filatt two,-e
itt trttst made after Rtly -27^ 1917, of a like estmll

98

May 18, 2010
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the mortgagee,
a breaelt of the obligation for whielt that b

mortgage or trarisfer is made pursuarit to an order-, judgment, or

otItef evideriee4 of indebtedriess authorized or permitted to be
acveratje ^trraae c^ a-rr^

21114 tile f-o41owjj]g apply!
(1) The trust", Or bettefiemary, or any of their

authorized agetAs shall first file for reeord, in th,
reeorder oF eaeli eounty wherein t4te mortgaged or trust property

mortgage

book and page, or ittstrument rt"ntben, if applieable, where the

nfoveft^

b e

to be sold, the property to safi.qPy that obligafio!l and any other
ed by tile deed of fftist or mofigage that is ^I

4ef^
n^

staterriertt ^^Peeified in Paragraph (1) of Subdivision (b) of seetiott
2924e.

entity, if any, that the benefieiafy of mortgagee h2

(2) Not less filan three moft^^.
the notiee of a'C_.., ♦

(3) ARer !he lapse of the t4tree months deseribed irt*paragraph

98
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I the manner and F l ess than that se! Forth in Seeti on
2 292fH-

41__ .__..__..
and t

he _-°,,...,.
of

♦,__ ,J'F_.., ♦ ._...,J'.. the ,.__.._'A

a--a rter
required by this artiele, a trustee shall not be sttl^eet to 4^itje 1.6e8

b

(eommeneing with Seetion 1788) of Pai! 4.

of eomplianee with all requirentents of law regarding the maililtg
of eopies of notiees or the publietai6it of et eopy of the notiee of

or the posting of eopies ef the notiee of sale or the pttblieation of

(d) All of the b shall eenstitute privileged

by this seetion.
(2) Perfomitutee of the proeedures set I;Drth in this artiele.
(4) PeriFornimiee 4 the fitnetions and proeedures set Forth in

s I^
and^^^OQ

gatte!
to the benefieittry and seettred by the deed of titk4t or moogage

a-ec'F^t^ az^
(f) ^Htis seetion shall beeome operative on 4aitttai-y' 1, 2911.
Sl'-,G. 3.
SECTION 1. Section 2929.3 of the Civil Code is amended to

read:
2929.3. (a) (1) A legal owner shall maintain vacant residential

property purchased by that owner at a foreclosure sale, or acquired

98
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I by that owner through foreclosure under a mortgage or deed of
2 trust. A governmental entity may impose a civil fine of up to one
3 thousand dollars ($1,000) per day for a violation. If the
4 governmental entity chooses to impose a fine pursuant to this
5 section, it shall give notice of the alleged violation, including a
6 description of the conditions that gave rise to the allegation, and
7 notice of the entity's intent to assess a civil fine if action to correct
8 the violation is not commenced within a period of not less than 14
9 days and completed within a period of not less than 30 days. The

10 notice shall be mailed to the address provided in the deed or other
11 instrument as specified in subdivision (a) of Section 27321.5 of
12 the Government Code, or, if none, to the return address provided
13 on the deed or other instrument.
14 (2) The governmental entity shall provide a period of not less
15 than 30 days for the legal owner to remedy the violatiori prior to
16 imposing a civil fine and shall allow for a hearing and opportunity
17 to contest any fine imposed. In determining the amount of the fine,
18 the governmental entity shall take into consideration any timely
19 and good faith efforts by the legal owner to remedy the violation.
20 The maximum civil fine authorized by this section is one thousand
21 dollars ($1,000) for each day that the owner fails to maintain the
22 property, commencing on the day following the expiration of the
23 period to remedy the violation established by the governmental
24 entity.
25 (3) Sub^ject to the provisions of this section, a governmental
26 entity may establish different compliance periods for different
27 conditions on the same property in the notice of alleged violation
28 mailed to the legal owner.
29 (b) For purposes of this section, "failure to maintain" means
30 failure to care for the exterior of the property, including, but not
31 limited to, permitting excessive foliage growth that diminishes the
32 value of surrounding properties, failing to take action to prevent
33 trespassers or squatters from remaining on the property, or failing
34 to take action to prevent mosquito larvae from growing in standing
35 water or other conditions that create a public nuisance.
36 (c) Notwithstanding subdivisions (a.) and (b), a governmental
37 entity may provide less than 30 days' notice to remedy a condition
38 before imposing a civil fine if the entity determines that a specific
39 condition of the property threatens public health or safety and

93

31



Support AB 2317 and Oppose SB 1427 May 18, 2010

SB 1427 -8-

provided that notice of that determination and time for compliance
is given.

(d) Fines and penalties collected pursuant to this section shall
be directed to local nuisance abatement programs.

(e) A governmental entity may not impose fines on a legal owner
under both this section and a local ordinance.

Al igati"';U ;Z legal owner and Shall be ti-eated ", a lien again.4

fg)
(f These provisions shall preempt any local ordinance.
(4t)
(g) This section shall only apply to residential real property.
ft1
(h) The rights and remedies provided in this section are

cumulative and in addition to any other rights and remedies
provided by law%

6.)
(i) This section shall remain in effect only until January 1, 2013,

and as of that date is repealed, unless a later enacted statute, that
is enacted before January 1, 2013, deletes or extends that date.

SEC. 2. Section 2929.4 is added to the Civil Code, to read:
2929.4. Fines or penalties imposed by a local ordinance,for

failure to maintain a property, subject to a notice of default, that
has not been purchased at a foreclosure sale or acquired through
foreclosure under a mortgage or deed of trust are the obligation
of the otivrrer of record at the time of the violation and any lien
imposed against that property shall attach to the parcel upon
recordation of that lien.

SEC. 3. Section 2929.45 is added to the Civil Code, to read:
2929.4-5. (a) The costs of nuisance abatement measures taken

by a governmental entity with regard to property that is subject
to a notice of default shall be the obligation of the legal owner of
that property and shall be treated as a tax lien against the property
in a foreclosure sale.

(b) (1) The costs ofnuisance abatement measures described in
subdivision (a) shall not exceed the actual and reasonable costs
of nuisance abaterrrent.

98
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1 (2) A governmental entity shall adopt a schedule of costs for
2 nuisance abatement measures prior to collection of those costs.

0
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BILL ANALYSIS

SENATE JUDICIARY COMMITTEE

Senator Ellen M. Corbett, Chair

2009-2010 Regular Session

SB 1427 (Price)

As Amended April 19, 2010

Hearing Date: May 4, 2010

Fiscal: No

Urgency: No

BCP

SUBJECT

Foreclosures: Property Maintenance

DESCRIPTION

May 18, 2010

Attachment 6

Existing law requires legal owners to maintain vacant

residential properties that were purchased at a foreclosure

sale, permits government entities to impose civil fines of up to

$1,000 per day per violation, and provides that the provision

does not preempt local ordinances. This bill would, instead,

state that existing law does preempt local ordinances.

This bill would additionally provide that:

Fines and penalties imposed for failure to maintain a property

in foreclosure, as specified, are the obligation of the owner

of record at the time of violation.

The costs of nuisance abatement measures taken by a

governmental entity with regard to property that is subject to

a notice of default shall be the obligation of the legal owner

of that property and treated as a tax lien.

The costs of nuisance abatement measures shall not exceed the

actual and reasonable costs of nuisance abatement, and state

that a governmental entity shall adopt a schedule of costs for

nuisance abatement measures prior to collection of those

costs.

BACKGROUND

There are many negative side effects that a foreclosure can have

upon a community, including the possibility that the property

will be damaged by the borrower who was unable to avoid

foreclosure, or that a vacant property will fall into disrepair,

(more)
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attract vandals, and pose a health and safety risk.

Deteriorating, blighted properties may also depress surrounding

property values.

In response to those concerns, SB 1137 (Perata, Corbett,

Machado, Chapter 69, Statutes

of 2008), required legal owners to maintain vacant residential

properties that were purchased at a foreclosure sale. To

enforce that maintenance requirement, government entities were

given the authority to impose a civil fine of up to $1,000 per

day per violation. Under the provisions of SB 1137, government

entities are required to provide notice of their intent to

impose a fine, if corrective action is not commenced within 14

days and completed within 30 days. Those anti-blight provisions

sought to encourage the repair of foreclosed homes, while

providing a penalty should residences not be repaired in the

time allowed. To ensure that local governments had the

authority to enact stronger, custom ordinances that responded to

unique issues within their community, SB 1137's blight provision

specifically did not preempt local ordinances.

Contrary to that provision of SB 1137, this bill would, instead,

provide that the above-described blight provision does preempt

local ordinances, thus wiping out an unknown number of local

ordinances. The bill would also enact several provisions

addressing liability for the cost of fines, penalties and

nuisance abatement, and ensure that the costs of nuisance

abatement not exceed actual and reasonable costs as well as

requiring a governmental entity to adopt a schedule of costs for

nuisance abatement measures.

CHANGES TO EXISTING LAW

Existing law provides that anything that is injurious to health,

indecent or offensive to the senses, obstructs the free use of

property, or unlawfully obstructs free passage is a nuisance.

(Civ. Code Sec. 3479.)

Existing law requires a legal owner to maintain vacant

residential property purchased by that owner at a foreclosure

sale, or acquired by that owner through foreclosure under a

mortgage or deed of trust. A governmental entity may impose a

civil fine of up to one thousand dollars ($1,000) per day for a
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violation. If a government entity chooses to impose a fine

pursuant to this section, it shall give notice of the alleged

violation, as specified, and notice of intent to assess a civil

fine if action to correct the violation is not commenced within

14 days and completed within 30 days. (Civ. Code Sec. 2929.3.)

Existing law requires the governmental entity to provide the

legal owner with not less than 30 days to remedy the violation

prior to imposing a civil fine and requires that the entity

provide a hearing and opportunity to contest any fine imposed.

The governmental entity may provide less than 30 days' notice to

remedy a condition before imposing a civil fine if the entity

determines that a specific condition of the property threatens

public health or safety, provided that notice of that

determination and time for compliance is given. (Civ. Code Sec.

2929.3 (a)(2), (c).)

Existing law states that the above provisions shall not preempt

any local ordinance, and prohibits a governmental entity from

imposing both the fines specified above and a local ordinance.

(Civ. Code Sec. 2929.3(e),(h).)

This bill would, instead, state that the above provisions do

preempt local ordinances.

This bill would additionally state that the fines and penalties

imposed for failure to maintain a property subject to a notice

of default, or a property that has not been purchased at a

foreclosure sale, or acquired through foreclosure under a

mortgage or deed of trust, are the obligation of the owner of

record at the time of violation, and permit a lien to attach to

the parcel upon recordation.

This bill would provide that the costs of nuisance abatement

measures taken by a governmental entity with regard to property

that is subject to a notice of default shall be the obligation

of the legal owner of that property and treated as a tax lien.

This bill would state that the costs of nuisance abatement

measures shall not exceed the actual and reasonable costs of

nuisance abatement, and that a governmental entity shall adopt a

schedule of costs for nuisance abatement measures prior to
collection of those costs.

COMMENT,
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1. Stated need for the bill

According to the sponsor, the California Association of

Realtors:

SB 1427 will require cities to provide an REO owner with

notice of violation of an abandoned property maintenance

ordinance and as well as an opportunity to correct the

violation before fines can [be] assessed for failing to

maintain the post-foreclosure property. In addition, the

bill specifies that the costs of nuisance abatement measures

taken by cities must be actual and reasonable, and requires

cities to adopt a schedule of such costs.

These changes to existing law are needed to provide lenders

with clear notice of an abandoned property maintenance

ordinance violation, the opportunity to correct the

violation before fines can be assessed, and a clear

understanding of exactly how much each nuisance abatement

measure taken by the local city will cost should'the lender

fail to correct the violation themselves.

Realtors are caught between local cities and lenders. With

a post-foreclosure property, the asset manager hired by the

lender is often a Realtor trying to preserve the property

and/or arrange a sale of the REO [Real Estate (lender)

Owned]. Due process and clarity in the assessment and

collection of nuisance abatement costs provides fairness to

everyone, including Realtors. Moreover, fairness in the

assessment and notice process increases the likelihood that

the property will be maintained. Selling the home to an

individual that will maintain the property is the best

solution to the blight problem which can devalue homes in a

neighborhood.

2. Local ordinances

In order to address the serious issue of blight in communities

plagued by foreclosure, SB 1137 permitted local governments to

assess fines and penalties against legal owners who fail to

maintain vacant foreclosed homes. That provision was included

in response to reports of abandoned foreclosed homes becoming

overgrown and diminishing the value of surrounding properties,
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public safety issues relating to trespassers and drug use, and

swimming pools filled with mosquitoes that may spread disease.

SB 1137 also required governmental entities to provide notice

and up to 30 days to cure the alleged violation. To allow local

governments to enact their own custom ordinances that are

tailored to their unique situations, SB 1137 provided that its

blight provision did not preempt local ordinances.

Contrary to the original intent of SB 1137, this bill would,

instead, provide that SB 1137's blight provision does preempt

local ordinances. That preemption could potentially wipe out

numerous local ordinances that are currently used by cities to

address foreclosure blight. The Center for Responsible Lending,

in opposition, asserts that local ordinances that address blight

should not be preempted, and that "[g]iven the extent of the

crisis and the accompanying blight in neighborhoods across the

State, combined with increased crime and reduced revenues for

localities to respond, these localities should be given the

right and power to confront these issues as they deem

appropriate." The Alliance of Californians for Community

Empowerment (ACCE), in opposition, expresses similar concerns

and asserts that preemption of local ordinances would put the

ability of cities and counties to create solutions to blight in

jeopardy.

In response to concerns regarding preemption, the sponsor states

that their intent was to ensure that those local ordinances do

include a provision that provides the property owner with notice

and an opportunity to address the problem. (CAR's letter in

support of the bill asserts that: "Cities will still be able to

have vacant property maintenance ordinances; however, the

ordinances will have to be consistent with state law with regard

to the notice and curing provisions.") To address the concerns

about preemption of entire local ordinances and effectuate the

sponsor's intent, the author offers the following amendments to,

instead, require government entities to provide a notice and

opportunity to'correct the violation prior to assessing fines

and penalties. That approach is consistent with SB 1137's

requirement that local governments provide notice and an

opportunity to remedy prior to assessing fines and penalties.

From a public policy standpoint, that provision would encourage

owners of properties to correct maintenance issues in an

expedient manner so that they would not incur a fine or penalty

- in other words, the intent of the provision is to encourage

correction of blight, not to provide a revenue stream.

Committee staff notes that it would be in the discretion of the
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local government entity to determine how to provide the notice
and opportunity to cure.

Author's amendment:

Strike out Section 1, and insert:

Prior to imposing a fine or penalty for failure to maintain a

vacant foreclosed property that is subject to a notice of

default, or that has been purchased at a foreclosure sale or

acquired through foreclosure under a mortgage or deed of

trust, a governmental entity shall provide the owner of that

property with a notice of violation and an opportunity to

correct the violation.

Consistent with SB 1137's blight provision, the following

additional amendment is suggested to ensure that the provision

of notice and an opportunity to correct does not apply if a

condition of the property threatens public health or safety.

That amendment is essential to ensure that local governments

have the authority to take immediate action to protect the

surrounding community.

Suggested amendment:

Add the following language to the above amendment:

This section shall not apply if the entity determines that a
specific condition of the property threatens public health or

safety.

3. Fines, penalties, and nuisance abatement costs

This bill additionally seeks to codify that nuisance abatement

costs are the obligation of the legal owner and shall be treated

as a tax lien against the property in a foreclosure sale. The

sponsor asserts that the intent of that provision is to allow

those costs to survive foreclosure (essentially creating a

super-lien), and to hold the entity receiving the property after

the foreclosure sale liable for those costs under the theory

unjust enrichment. Despite those assertions, it should be noted

that this provision would essentially hold a third party liable

for the failure of the homeowner to take care of their property

- even after the foreclosure sale, that homeowner currently
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remains personally liable for costs incurred in nuisance

abatement. Committee staff also notes that the actions which

are taken to abate a huisance are things such as removing

mosquitoes that pose a risk to surrounding properties and would

not include improvements, such as installing granite

countertops, that actually enhance the resale value of the

property. In response to concerns about the application of the

above provision and the creation of a super-lien with greater

priority than other creditors, the author offers the following

amendment to strike that provision as well as Section 2 of the

bill that relates to fines and penalties.

Author's amendment:

On page 8, strike out lines 24 through 36, inclusive.

4. Costs of nuisance abatement procedures, schedule of costs

The remaining provisions of the bill relate to nuisance

abatement costs for homes which are either in foreclosure, or

that have been purchased at a foreclosure sale. Under existing

law, cities and counties may establish a procedure for the

abatement of a nuisance. (Gov. Code Secs. 25845, 38771 et seq.)

If the owner fails to pay the costs of abatement, those costs

may be assessed against the parcel and a lien may be recorded.

Specifically, those two provisions would: (1) impose a

requirement that the cost of nuisance abatement measures

assessed to property owners not exceed the actual and reasonable

costs of abatement; and (2) require a governmental entity to

adopt a schedule of costs for nuisance abatement measures prior

to collection. The sponsor, CAR, asserts that both of those

provisions are intended to ensure that the costs which are

assessed to property owners are not excessive and reflect the

actual costs of abatement.

First, by codifying that the assessed cost of nuisance abatement

measures shall not exceed the actual and reasonable costs of

abatement, this bill would ensure the amount charged to

homeowners reflects the costs charged are those expended by-the

government entity. It also encourages those entities to not

incur excessive (i.e. unreasonable) costs that are then the

burden of a homeowner in financial distress. Similarly,

requiring the governmental entity to adopt a schedule of costs

for nuisance abatement measures prior to collection would ensure

that a standard cost is set - those preset costs would ensure

fair, equal application of the nuisance abatement ordinance
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across all parties. Given that nuisance abatement measures may

take various forms depending on the property - mowing the lawn,

draining the pool, boarding up the home - the sponsor should

continue to work with Committee staff and representatives from

local governments to ensure that it is feasible to create a

schedule of costs for those activities.

Due to the author's amendment in Comment 3, the following

clarifying amendment is required to the language regarding the

costs of nuisance abatement, and the schedule of costs. That

amendment also clarifies that the provision refers to

assessments or liens for those costs of abatement.

Clarifying amendment .

On page 8, strike-37, through 49, inclusive, and on page 9,

strike out lines 1 through 2, inclusive, and insert:

(a) An assessment or lien to recover the costs of nuisance

abatement measures taken by a governmental entity with regard

to a property that is subject to a notice of default, or that

has been purchased at a foreclosure sale or acquired through

foreclosure under a mortgage or deed of trust, shall not

exceed the actual and reasonable costs of nuisance abatement.

(b) A governmental entity shall adopt a schedule of costs for

nuisance abatement measures described in subdivision (a) prior

to collection of those costs

5. Mockup of changes

For ease of the Committee, the following mockup is provided that

reflects the above author's amendments, suggested amendment, and

clarifying amendment:

Strike out contents of bill and insert:

read:
SECTION 1. Section 2929.4 is added to the Civil Code, to

2929.4. Prior to imposing a fine or penalty for failure to

maintain a vacant foreclosed property that is subject to a

notice of default, or that has been purchased at a foreclosure

sale or acquired through foreclosure under a mortgage or deed of

trust, a governmental entity shall provide the owner of that

property with a notice of violation and an opportunity to

correct the violation. This section shall not apply if the
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entity determines that a specific condition of the property

threatens public health or safety.

read:

SEC. 2. Section 2929.45 is added to the Civil Code, to

2929.45. (a) An assessment or lien to recover the costs of

nuisance abatement measures taken by a governmental entity with

regard to a property that is subject to a notice of default, or

that has been purchased at a foreclosure sale or acquired

through foreclosure under a mortgage or deed of trust, shall not

exceed the actual and reasonable costs of nuisance abatement.

(b) A governmental entity shall adopt a schedule of costs

for nuisance abatement measures described in subdivision (a)

prior to collection of those costs.

Support : None Known

Opposition : Alliance of Californians for Community Empowerment;

Center for Responsible Lending

HISTORY

Source : California Association of Realtors

Related Pending Legislation : None Known

Prior Legislation : SB 1137 (Perata, Corbett, Machado, Ch. 69,

Stats. 2008), required legal owners to maintain vacant

residential properties that were purchased at a foreclosure

sale.

**************
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