RESOLUTION NO. 2007-362
Adopted by the Sacramento City Council

June 5, 2007

AUTHORIZING THE CITY MANAGER TO EXECUTE THE FIRST AMENDMENT
TO THE MEMORANDUM OF UNDERSTANDING BETWEEN THE CITY OF
SACRAMENTO AND THE CROCKER ART MUSEUM ASSOCIATION,
APPROVING THE CROCKER ART MUSEUM ASSOCIATION CAPITAL
PROJECT PHASE Il BUSINESS PLAN, AND AUTHORIZING THE CITY
MANAGER TO NEGOTIATE LOAN DOCUMENTS FOR THE REPAYMENT
OF THE COMMUNITY REINVESTMENT CAPITAL IMPROVEMENT
PROGRAM LOAN FOR CROCKER ART MUSEUM EXPANSION
AND RENOVATION PROJECT (CF61)

BACKGROUND

A. The City Council approved a Memorandum of Understanding (the “MOU”) on
December 3, 2002, (Resolution 2002-799) that outlined the roles and
responsibilities of the City of Sacramento and the Crocker Art Museum
Association (“CAMA”) throughout the preconstruction and construction phases of
the Project.

B. The MOU has served to guide both the City and CAMA throughout the
preconstruction phase of the Project.

C. As the Project nears the construction phase, the First Amendment to the MOU,
attached as Exhibit A, will provide the City and CAMA with additional guidelines
for construction funding and construction protocol.

D. On December 7, 2004, the City Council approved the Crocker Art Museum
Expansion Project Business Plan, Phase | (Resolution No. 2004-919) and
recognized increased annual General Fund costs. The Business Plan included a
General Fund cost increase of approximately $800,000.

E. CAMA updated the City Council on the status of the Business Plan: Capital
Project Phase Il, on October 25, 2005.

F. On May 23, 2006, City Council authorized the issuance of approximately $150
million in 2006 Capital Improvement Revenue Bonds, to fund the Tier |
Community Reinvestment Capital Improvement Program (‘CRCIP”) projects
which included a $12 million loan to CAMA for the Crocker Art Museum
Expansion and Renovation Project (Resolution 2006-367).

G. The City and CAMA will enter into loan and security agreements to facilitate the
repayment of the CRCIP loan.
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BASED ON THE FACTS SET FORTH IN THE BACKGROUND, THE CITY COUNCIL
RESOLVES AS FOLLOWS:

Section 1. The City Manager is authorized to execute the First Amendment to City
Agreement Number 2002-215, the Memorandum of Understanding
between the City of Sacramento and the Crocker Art Museum Association
for the Crocker Art Museum Expansion and Renovation Project (CF61).
(Exhibit A)

Section 2. The Crocker Art Museum Association Capital Project Phase Il Business
Plan for the Crocker Art Museum Expansion Project is approved. (Exhibit
B)

Section 3.  The City Manager is authorized to negotiate loan documents with CAMA
related to the loan of $12 million in Community Reinvestment Capital
Improvement Program proceeds to CAMA for the construction of the
Crocker Art Museum Expansion and Renovation Project.

Section 4. The Finance Director is authorized to establish new funds as needed to
implement the Crocker Expansion Project funding plan.

Table of Contents:
A First Amendment to the Memorandum of Understanding
B CAMA Capital Project Business Plan Phase ||
Adopted by the City of Sacramento City Council on June 5, 2007 by the following vote:

Ayes: Councilmembers, Cohn, Fong, Hammond, McCarty, Pannell, Sheedy,
Tretheway, Waters and Mayor Fargo.

Noes: None.

Abstain: None.

Absent: None.
sen on dﬁuj. iﬂzu Sivug,:,
Mayor Heathér)Fargo
Attes
MW/AL/ &W/

‘Shirley Concblino, City Clerk
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EXHIBIT A

FIRST AMENDMENT TO MEMORANDUM OF UNDERSTANDING
BETWEEN THE CITY OF SACRAMENTO
AND THE CROCKER ART MUSEUM ASSOCIATION

This First Amendment (“First Amendment”) to the Memorandum of
Understanding, City Agreement Number 2002-215, dated December 3, 2002 (“MOU")
between the City of Sacramento (“City”) and Crocker Art Museum Association
("CAMA"), a nonprofit organization is made as of , 2007.

RECITALS

A. City and CAMA entered into the MOU wherein City and CAMA set forth their
respective roles and responsibilities regarding the Crocker Art Museum
Renovation and Expansion Project (the “Project”).

B. On April 18, 20086, the Mayor and City Council approved the final Tier | and Tier I
projects lists for implementation under the Community Reinvestment Capital
Improvement Program (the “CRCIP”). The Project was included as a Tier |
project.

C. On April 18, 2006, in conjunction with the Project’s designation as a Tier 1 project
under the CRCIP, the Mayor and City Council approved a detailed funding plan
(the “Plan”) for the Project.

D. The Plan includes a $12 million loan provided through the CRCIP (the “CRCIP
Loan”) from the City to CAMA to help fund the construction of the Project.

E. The Plan includes the sale and/or development of those parcels identified as
Assessor Parcel Number 006-0135-030, owned by the Redevelopment Agency
of the City (the “Agency”), and Numbers 006-0135-028 and 006-0135-029,
owned by the City (collectively referred to herein as “Lot X”), for the benefit of the
Project. The Plan further designates the proceeds of the sale of Lot X as a
funding source for the Project.

F. On August 15, 2006, the City and Agency adopted Resolution Numbers 2006-
607 and 2006-045, respectively, wherein Lot X was declared a surplus property
and available for disposal.

G. On October 17, 2006, the City adopted Resolution Number 2006-766, wherein
the City approved an Exclusive Authorization of Sale Agreement (the
“Agreement”) with Grubb & Ellis Company (“Broker”). The Agreement appoints
Broker as the City’s exclusive agent to market Lot X on behalf of the City for a
six-month period, ending April 17, 2007. This agreement has been extended for
an additional three-month period, ending July 31, 2007.

H. Pursuant to the MOU, CAMA agreed to execute in its name all agreements for
the design and pre-construction phases of the Project, subject to City approval.
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These agreements include (1) the “Agreement Between Owner and Architect”
(the “Gwathmey Siegel Agreement”) between CAMA and Gwathmey Siegel &
Associates Architects, LLC, that the City Council authorized CAMA to execute on
February 3, 2004 through the adoption of Resolution number 2004-078, and (2)
the “Standard Form of Agreement Between Owner and Construction Manager”
between CAMA and Rudolph and Sletten, Inc., (“Construction Manager”) that the
City Council authorized CAMA to execute on March 20, 2007 through the
adoption of Resolution number 2007-162. The latter agreement, including any
amendments approved by the City, CAMA, and the Construction Manager, is
hereinafter referred to as the “Construction Contract”.

L. Pursuant to the MOU, CAMA and City also agreed that after the City and CAMA
had approved all necessary funding arrangements for the Project, the City
Council would consider whether to approve a written amendment to the
Construction Contract to add the construction phase of the Project. Such
amendment would authorize commencement of the Project construction phase
and would designate the City as the Project “Owner” under the Construction
Contract during the construction phase of the Project.

J. In order to meet the expectations regarding the Project, the City and CAMA
desire to enter into this First Amendment to further define their respective roles
and responsibilities.

NOW, THEREFORE, City and CAMA amend the MOU as follows:

1. Section 18 is added to the MOU to read as follows:

“18. Funding for Project Construction Phase.

A. Project Funding. Sources of funding for the construction phase of the Project
(“Construction”) shall be according to the Plan, attached hereto as Exhibit A and
incorporated herein, including any amendments to the Plan approved by the City
and CAMA. The funding sources identified in the Plan shall be used to pay for
Construction in the order in which they appear in the Plan.

B. Project Budget. The proposed budget for the Project is attached as Exhibit B
and incorporated herein, including any amendments to the Project Budget
approved by the City and CAMA (“the Project Budget”). The Project Budget
reflects the City’s current estimate of all Construction costs and expenditures and
represents the parties understanding of the totality of all anticipated Construction
costs and Project expenditures.

C. Meet and Confer Requirements. City and CAMA shall promptly meet and confer
in good faith for the purpose of amending the Plan, Project Budget and MOU if:
1) The Guaranteed Maximum Price (“GMP”) under the proposed amendment to
the Construction Contract is at least five percent (5%) greater or less than the
total Estimated Construction Cost (‘ECC") stated in the Project Budget; or 2) The
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2.

net proceeds from the sale of Lot X (see section 20, below) are at least five
percent (5%) greater or less than $20 miliion; or 3) Seventy-five percent (75%) of
the contingency funding identified in the Project Budget has been depleted: 4)
Actual City management and staff labor costs are at least five percent (5%)
greater or less than the City Project Management and Staff Labor Costs
identified in the Project Budget; or 5) any other event occurs that materially
effects the Project.

. Construction Account. CAMA shall select a financial institution approved by the

City Treasurer's Office. The Treasurer’s Office will establish an interest-bearing
trust account (the “Account”) at this institution for the deposit and maintenance of
CAMA funds to be used for Construction. The Account shall be in the name of
the City, but shall expressly provide that it is held in trust for the benefit of the
Project and shall be used by the City exclusively for completion of the Project. It
is agreed that the City shall have the right to authorize disbursements from the
Account and that the Account shall be segregated from the City’s general funds.
The interest earned on the Account shall be for the sole benefit of the Project. In
no event shall the City use the earned interest or the funds in the Account for any
purpose unrelated to the Project.

. City Accounting. The City shall provide an Account reconciliation to CAMA’s

Project manager on a monthly basis, commencing in the month following creation
of the Account and ending when final payment is made to the Construction
Manager under the Construction Contract and all other claims related to the
Project have been resolved. Within 30 days after final payment to the
Construction Manager and after the resolution of all claims, the City shall direct
that all amounts remaining in the Account be distributed to CAMA.

. Construction Funding Obligations.

1) CAMA. CAMA shall deposit $12.5 million into the Account within 10 days
after the City Council and the CAMA board approves this First Amendment.
CAMA shall deposit an additional $14.1 million into the Account no later than
September 14, 2007. These funding obligations may not be satisfied through
the use of any of the CRCIP Loan proceeds.

2) City. The City’s funding obligations are stated in the Plan. The City shall
separately maintain these funds in a City account. The City shall provide an
accounting of these funds to CAMA's Project Manager on a monthly basis.

. Use and Management of Account. City and CAMA agree that funds maintained

in the Account shall be used solely for the purpose of funding Construction and to
satisfy CAMA’s funding obligations under the Plan. City shall have the sole
authority to make all disbursements of funds from the Account, subject to the
provisions in section 21 below.”

Section 19 is added to the MOU to read as follows:
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“19.

CRCIP Loan.

Proceeds. The City shall provide CAMA with a $12 million CRCIP Loan to fund
the Construction. The CRCIP loan proceeds shall be maintained by the City in a
City account and used to fund the Project in the order in which the CRCIP Loan
appears in the Plan.

CRCIP Loan Documents. CAMA shall enter into customary loan documents with
the City in a form approved by the Office of the City Attorney for the repayment of
the CRCIP loan obligation memorialized in the Repayment Schedule, attached
hereto as Exhibit C. The customary loan documents will include a security
agreement in which CAMA capital campaign pledges will constitute security
under the agreement. The loan documents shall be executed by the City and
CAMA before City Council approves the amendment to the Construction
Contract, adding the Construction Phase of the Project.

CRCIP Loan Repayment. CAMA shall repay the City according to the terms of
the loan documents. The City shall maintain an accurate accounting of the
CRCIP Loan, including the outstanding balance, interest accrued, and payments
made, and shall provide CAMA with a copy of this accounting within 30 days of
each payment. Interest earned on the $12 million CRCIP bond proceeds shall
operate as a credit against the Crocker CRCIP loan debt service. In the event
CAMA fails to make payment(s) as required by the Repayment Schedule, the
City may withhold operating funds allocated under the Crocker Trust or as
otherwise allocated by the City until such delinquent amounts are paid, and/or
take any other actions the City deems appropriate.

1. Reserve. CAMA shall maintain a cash reserve in the Account in an
amount equal to an average of two (2) bi-annual payments under the
Repayment Schedule at all times during of the term of the CRCIP Loan,
excluding the last year thereof. CAMA shall establish this reserve by
depositing fifty percent (50%) of cash-converted capital campaign pledges
into the Account as they are received until the required cash reserve
balance is achieved.

2. Pledge Reporting. CAMA shall submit a monthly capital campaign
schedule to the City until the CRCIP Loan is repaid. The schedule shall
include pledges received, pledges converted into cash, past due pledges,
and a projection of pledges to be received.

Remaining CRCIP Loan Draws. If, upon final payment to the Construction
Manager under the Construction Contract and after resolution of all other claims
related to the Project, CAMA has not drawn the full amount of the CRCIP loan,
any remaining balance shall be transferred to CAMA for the purchase of Project
furniture, fixtures or equipment.
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E. Prohibited Indebtedness or Guaranties, Reporting Requirements.

“20.

21.

1) Prior to the date City Council approves the amendment of the Construction
Contract to add the Construction Phase of the Project, CAMA shall provide
evidence acceptable to the City: 1) that it does not have any outstanding
accounts payable for services rendered under the design and pre-
construction phases of the Project; and 2) of the estimated remaining financial
obligations by CAMA under the design and pre-construction phases of the
Project.

2) CAMA shall not incur the following obligations or indebtedness’s secured by
the campaign pledges used to secure the CRCIP Loan without the prior
written approval of the City: a) line of credit acquisitions or increases or any
line of credit secured by any capital campaign pledges; b) security
agreements or other encumbrances secured by any capital campaign
pledges; c) assignments secured by any capital campaign pledges; or d)
loans secured by any capital campaign pledges. CAMA shall not guarantee
the payment of indebtedness of any other person or entity, which guarantee is
secured by any capital campaign pledges without the prior written consent of
the City. These prohibitions shall remain in effect until all of CAMA’s
obligations under this MOU have been satisfied, including repayment of the
CRCIP Loan indebtedness memorialized in the Repayment Schedule.”

Section 20 is added to the MOU to read as follows:

Lot X.

Sale Proceeds. City shall, pursuant to the Plan and resolutions passed by the
City and Agency, make a good faith effort to sell Lot X at fair market value for the
benefit of the Project. If the City sells Lot X, the net proceeds of such sale shall
be maintained by the City and used to fund a portion of the Construction. Any
interest earnings on the net proceeds shall be maintained by the City and shall
accrue and be used for the benefit of the Project.

City Responsibility. City agrees it shall fully defend and indemnify and hold
harmless CAMA, its officers, directors, and employees, and each and every one
of them from and against any and all actions, damages, liability, and claims of
any type arising from the sale of Lot X by City.

Section 21 of the MOU is added to read as follows:

Construction Protocol.

Project Owner. The City is the “Owner” of the Construction Project and as such,
will have the sole power and authority to communicate with the Construction
Manager, make all decisions regarding the construction phase of the Project, and
all decisions arising from or related to the Construction Contract, subject to the
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provisions in section 21.C below and as expressly provided in the Construction
Contract.

B. City Reporting Requirements. City representatives shall meet with the Museum
Director and CAMA’s Project Manager on a regular basis to discuss contract
administration matters, such as: subcontractor selection, change orders and
construction change directives, approval of payment applications, review and
approval of the schedule and any changes thereto, submittals, rejection of work,
review of the project for substantial and final completion, creation and satisfaction
of punch lists, and direction on Architect’s interpretations.

C. CAMA Authorization of Contract Change Orders to Construction Project.

1. The City shall confer with the Museum Director and CAMA'’s Project
Manager in good faith prior to its approval of any Construction Contract
change orders of $25,000 or more, regardless of source of funding
(“Change Orders”). Change Orders of $25,000 or more shall require
CAMA's approval as follows: The Museum Director and/or the CAMA
Project Manager are authorized to approve Change Orders valued
between $25,000 and $100,000; CAMA'’s Building’s and Grounds
Committee is authorized to approve Change Orders more than $100,000
and less than $250,000; and the approval of CAMA’s Board of Directors
shall be required for all Change Orders of $250,000 or more.

2. CAMA shall designate from time to time a single representative
(“Representative”) who will be responsible for the receipt of City requests
for approval of proposed Change Orders and for responding to all such
requests. CAMA shall provide the name and contact information for the
Representative prior to the date of commencement of Project Construction
and CAMA shall notify the City any time CAMA designates a new
Representative. CAMA agrees that the City has the right to rely on the
representations made by CAMA’s Representative.

3. CAMA’s Representative shall have the following periods of time in which
to either convey CAMA approval of a proposed Change Order or present
an alternative proposal to the City: a) Change Orders valued between
$25,000 and $100,000 - 48 hours; b) Change Orders more than $100,000
and less than $250,000 — 14 days; and c) Change Orders of $250,000 or
more - 30 days. If the City determines, in its reasonable judgment, that
the progress of work under the construction schedule would be delayed
and/or additional costs would be incurred as a result of the review periods
described in clauses (b) or (c) above, the City may require that CAMA
respond to any proposed Change Order in a shorter period of time. If
CAMA's Representative fails to approve a proposed Change Order or
present an alternative proposal within the time limits prescribed herein, the
Change Order shall be deemed approved.
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4, Notwithstanding the requirements for approval of Change Orders as set
forth in this Section 21, the City may direct or approve changes to the
work without CAMA's prior approval when, in the reasonable judgment of
the City, exigent circumstances require immediate action on any such
change. In such event, the City shall promptly notify CAMA’s
Representative of such action, which notice shall include supporting
documentation in reasonable detail for such action.

5. Where CAMA presents an alternative proposal to the City, it shall be
accepted by the City, subject to the following conditions: a) The City
received the alternative proposal from CAMA’s Representative within the
time limits prescribed in subsection C.3; b) The proposed alternative is
feasible in the judgment of the City and the Construction Manager; and c)
If the cost of the alternative proposal exceeds the cost of the City’s
proposal, CAMA shall deposit the difference in cost into the Account prior
to the City’s approval of any Change Orders related to the alternative
proposal.

6. The terms of the Construction Contract shall control over any confiicting
provisions of this section.

D. CAMA shall assign the Construction Phase (a partial assignment) of the
Gwathmey Siegel Agreement to the City within five (5) business days after
CAMA receives written notice that the City has approved the Construction Phase
amendment.

5. Section 4.K is added to the MOU to read as follows:

‘K. CAMA agrees that it shall be responsible for any and all costs associated with
the acquisition and installation of Project furniture, fixtures and equipment that are not
included within the scope of services provided under the Construction Contract.”

6. Section 4.A of the MOU is amended to read as follows:

“A.  CAMA shall submit Phase | and Phase Il Business Plans for review and approval
by the City Council. The Plans will contain an Operating Budget and a Capital
Improvement Budget. The Operating Budget will project operating revenues and
expenses for the three-year period commencing on the opening of the Expansion. The
Capital Improvement Budget will project Expansion and Renovation costs and will
provide a cash flow analysis demonstrating that sufficient funds will be available to
complete the Project as designed. The Business Plans will discuss the efficacy of
campaign pledges, enterprise opportunities to help offset new operating cost and other
aspects normally identified in a Business Plans. The Business Plans must be approved
by the City Council before construction of the Project is authorized to proceed. As of
the date of this First Amendment, City Council has already approved the Phase |
Business Plan. CAMA shall submit the Phase Il Business Plan to the City Council for
approval no later than
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7. Section 1 of the MOU is amended to read as follows:

“Definitions. As used in this MOU: "Expansion” shall refer to the new addition,
replacement of the Herold Wing, and the connections to the Gallery Building.
"Renovation” shall refer to improvements to the Gallery and Mansion buildings,
including structural, mechanical and electrical improvements, and "Project" shall mean
the Museum Expansion and the Renovation together.”

Except as amended herein, the terms and provisions of the MOU shall remain in
full force and effect, provided that in the event of any inconsistencies between this First
Amendment and the MOU, the provisions of this First Amendment shall prevail.

CITY OF SACRAMENTO CROCKER ART MUSEUM ASSOCIATION
By By
Ray Kerridge, City Manager Tom Weborg, President
ATTEST:
City Clerk

APPROVED AS TO FORM:

Deputy City Attorney
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Exhibit A-1

Crocker Expansion Project Funding Plan

Community Reinvestment Capital Improvement Program (CRCIP) 2,000,000
State of California Proposition 40 Grant 2,000,000
Sacramento County Grant 2,500,000
Sacramento Housing & Redevelopment Agency Downtown Bond 8,000,000
Sacramento Housing & Redevelopment Agency Tax Increment (TT) 1,000,000
City of Sacramento CRCIP Bridge Loan 12,000,000
CAMA Available Cash (June 2007) 10,000,000

Total Available as of June 2007: 37,500,000

Additional Cash required by 9/07 (includes Lot X proceeds) 34,105,418

Total Project Funding: 71,605,418
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Exhibit A-2

Project Budget*
Contract Award $61,252,410
Project Management\/Construction Consultants $3,409,086
Outside Agency Fees $329,432
Project Contingency $5,420,915
City Permits/Fees $471,669
City Project Management & Staff Labor Costs $524,000
Project Management Contingency $197,906

Total Estimated Project Budget:  $71,605,418

*Construction Estimates based on August 2006 data
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