PUBLIC IMPROVEMENT REIMBURSEMENT AGREEMENT

(Captain’s Table Hotel, LLC,
Riverside Blvd and Captain’s Table Road)

THIS AGREEMENT ("Agreement”) dated for reference purposes only as of February
12, 2007, is by and between the CITY OF SACRAMENTO, a municipal corporation of the
State of California (the "City") and CAPTAIN'S TABLE HOTEL, LLC, a California limited
liability company ("Developer"). The City and Developer are sometimes individually referred
to as a "Party” or collectively referred to herein as the "Parties.”

RECITALS

A. Property. Developer is the owner of that certain real property located in the
City, and County of Sacramento, State of California, described as follows:

PARCELS 2 AND 3, AS SHOWN ON THAT CERTAIN PARCEL MAP FILED iN
THE OFFICE OF THE RECORDER OF THE COUNTY OF SACRAMENTQ,
STATE OF CALIFORNIA ON DECEMBER 23, 2005, IN BOOK 187 OF PARCEL
MAPS, PAGE 23; APN NUMBERS 016-0360-002-0000 AND 016-0360-003-
0000.

B. Approvals and Project Description.

1. On December 15, 2004, the Zoning Administrator extended the Special
Permit Modification of P03-064 to permit the construction of an 83,618 square foot, 100 room
hotel, including a restaurant and other amenities ("Project”). The action was taken under Z04-
344 and contains the condition that the Project include the Original Conditions and Findings of
Fact previously approved for P03-064.

2. The conditions of approval for P03-064 require the construction and
installation of certain public improvements (“Improvements”} in and around the Project site to
serve the Project.Pressure testing of the fire waterlines in the neighborhood surrounding the
Project indicated low water pressure. The Improvements include the installation of a larger 12"
waterline under Riverside Boulevard from the East side of interstate 5, fo a connection at the
corner of Riverside Boulevard and Captain's Table Road. The work necessary to complete the
Improvements includes saw cutting Riverside Boulevard from Captain’s Table Road to the
East side of interstate 5, removing asphalt, trenching for the installation of new pipe, removing
existing old pipe, installing new 12" pipe, testing the system for performance, refilling the
trench, compacting the refilled trench, testing the compacted refill material, re-paving Riverside
Boulevard, and monitoring and stopping traffic on Riverside Boulevard during all portions of the
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work. All of the work must be inspected and approved by the City. The new connection will
charge the existing 8" fire waterline with improved water pressure that will provide greater fire
protection in the surrounding neighborhood which includes older wood framed, high density
apartments and HUD housing. Because the hotel is new construction, the Developer could
have used modern construction methods to boost water pressure without installing a new fire
waterline.

C. The City finds that the Project will be of general benefit to the public. City funding
of the Project is needed because the timing of the installation of the Improvements is critical to
the completion of the Project, i.e., tie-in to the fire system. The installation of the
Improvements by a private contractor will also reduce the interference with local traffic caused
by Project construction. The installation requires traffic coordination at both ends of Riverside
Blvd. and 25" Street and Riverside Blvd. and Captain’s Table Road in order to keep trafiic
flowing for residents and contractors. The timing of the work requires start and stop intervals
more suitable for private contractors to accommodate and schedule. The City is willing to
program at this time a portion of its Economic Development transportation and utility funds to
the public infrastructure requirements of this Project in exchange for Developer's commitment
to proceed with the Project subject to the terms and conditions of this Agreement.

AGREEMENT

NOW, THEREFORE, in consideration of the mutual promises and conditions contained
herein, the City and Developer agree as follows:.

1. Public Improvements.
Developer shall execute a contract for the construction of the Improvements.

1.1 Public Improvements Execution. Contracts for the construction of the
Improvements shall include: (i) provisions mandating compliance with all requirements
applicable to work on a "public project” under the Sacramento City Code, as well as all
other applicable laws and regulations, including without limitation the payment of
prevailing wages and compliance with all applicable provisions of the Americans With
Disabilities Act; and (i) bonding, insurance and indemnity provisions as may be required
by the City. All work shall be performed in a good and worker like manner and shall
substantially comply with any conditions, plans and specifications approved by the City.

2. City Reimbursement for Cost of Improvements.

2.1 Upon full completion of the construction of the Improvements, and upon
City acceptance of the Improvements, Developer shall be entitled to reimbursement for a
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portion of the Improvement Costs incurred by Developer for construction of the Improvements
in accordance with the terms of this Agreement. The City's obligation to reimburse Developer
under this Agreement shall not exceed the amount of Two-Hundred Sixty-five Thousand Four
Hundred Sixty-eight Dollars ($265,468.00)(the "Maximum Reimbursement Amount”),

2.2 Improvement Costs shall mean and include actual costs related to all
contracts for the construction of the Improvements, including change orders and costs
associated with all other contracts for professional and other services necessary, in the City's
judgment, to implement and complete construction, including costs for preparing budgets and
estimates, planning, engineering, and design costs, engineering estimates, and plan check
and construction inspection fees.

2.3 City shall not make any reimbursement payment to Developer for the
Improvements under this Agreement except as provided below:

2.3.1 Upon full and final acceptance of the Improvements by City,
Developer may submit to City a claim for reimbursement in a form acceptable to City
containing the following:

a. All documentation substantiating the cost of the Improvements
reasonably requested by the Director of City's Economic Development Department, or his or
her designee (the “Director”). There shall be a presumption of reasonableness as to costs
incurred under a construction contract entered into as a result of a call for bids by the
Developer, or under a change order or approved by the Director, provided that no
extraordinary limitations or requirements (such as a short time frame) are imposed by the
Developer on the performance of the contract.

b. Evidence that all of the costs of the Improvements for which
reimbursement is sought have been fully paid, including all lien claims. [f required by and in
forms acceptable to the Director, Developer shall provide such notices of completion and/or
general lien releases as the Director may deem necessary fo assure that payment of
outstanding claims of the Developer’s contractors, subcontractors, and suppliers have been
paid.

2.3.2 Director shall review the claim for reimbursement, with all
supporting documentation, and make a determination, in his or her sole discretion, of the total
amount of Improvement Costs that may be considered for reimbursement under this
Agreement, which amount shall fairly reflect the actual cost of constructing the Improvements
incurred by Developer. The Director shall notify the Developer of his or her determination, with
an accounting of any costs submitted but not allowed and an explanation of why the costs
were not allowed. The Director shall then authorize reimbursement of the Improvement Costs
up to the Maximum Reimbursement Amount (the “Authorized Reimbursement Amount”). In
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no event shall the Authorized Reimbursement Amount exceed the Improvement Costs as
determined by the Director or the Maximum Reimbursement Amount, whichever is less.

2.3.3 No interest shall accrue on the Authorized Reimbursement Amount,

2.3.4 City shall pay Developer, in cash, the Authorized Reimbursement
Amount within thirty (30) days of date the Director notifies Developer of the determination of
the Authorized Reimbursement Amount.

24  The Developer acknowledges and agrees that any and all obligations of
the City arising out of or related to this Agreement are special and limited obligations of the
City, and the City's obligations to make any payments hereunder are restricted entirely to the
Maximum Reimbursement Amount stated in section 2.1. Owner further acknowledges and
agrees that the Maximum Reimbursement Amount stated in section 2.1 is not intended to be
sufficient to reimburse Developer for the full cost of constructing and installing the
Improvements but is a partial reimbursement only.

2.5  Nothing in this Agreement shall be construed to create an obligation of, or
be attributable to, City's general or special funds, or any other funds in the hands of City or its
accounts now and in the future, except as otherwise expressly provided herein. City's
obligation hereunder fo provide reimbursement is limited to "Economic Development Capital
Improvement Funds”, to the extent funds are appropriated and available and not otherwise
committed for reimbursement by the City to others.

2.6 This Agreement shall not constitute nor create any form of association,
joint venture, partnership or cooperative activity of any nature between City and Developer.
This Agreement shall not constitute nor create a trust, expressed or implied, for the benefit of
Developer or any other party. City shall have no fiduciary duty to Developer or any other party
with respect to any obligation created or anticipated by this Agreement and any funds or other
source of reimbursement. The City's obligations hereunder do not constitute a legal or
equitable debt, pledge, charge, lien, or encumbrance upon any of the City’s property or upon
its income, receipts, or revenues.

3. Ownership of Project. City and Developer acknowledge that the completed
[mprovements will be the property of the City.

4, General Provisions.
4,1  Notices. Any notices required or permitted to be given under this

Agreement shall be in writing and shall be delivered (a} in person, (b) by certified mail, postage
prepaid, return receipt requested, or (c) by U.S. Express Mail or commercial overnight courier
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that guarantees next day delivery and provides a receipt, or {(d) upon successful transmission
by facsimile, and such notices shall be addressed as follows:

Developer: Captain’s Tabie Hotel, LLC
3941 Park Drive
Suite 20-308
El Dorado Hiils, California 95762

City: Micah Runner
Economic Development Depariment
City of Sacramento
1030 15" Street, Suite 250
Sacramento, California 95814

4.2  Successors and Assigns. This Agreement shall be binding upon and
inure 1o the benefit of the successors and assigns of the parties. This Agreement may not be
assigned by the Developer without the prior written consent of the City, which consent shall not
be unreasonably withheld or delayed. In connection with any such consent of the City, the City
may condition its consent upon the acceptability of the financial condition of the proposed
assignee and upon any other factor which the City deems relevant in the circumstances.

4.3 Amendments. This Agreement may be amended or modified only by
a written instrument signed by the City and Developer.

4.4  Governing Law. This Agreement shall be governed by, subject to, and
construed in accordance with the laws of the State of California.

4.5  Merger of Prior Agreements. The Agreementcontains any and all
representations, warranties, and covenants made by the City and Developer and constitutes
the entire understanding between the Parties with respect to the subject matter of this
Agreement. Any prior correspondence, memoranda, or agreements are replaced in fotal by
this Agreement.

46 Interpretation of Agreement. The section and other headings of this
Agreement are for convenience of reference only and shall not affect the meaning or
interpretation of any provision contained in this Agreement. Whenever the context so requires,
the use of the singular shall be deemed to include the plural and vice versa, and each gender
reference shall be deemed to include the other gender and neuter. The provisions of this
Agreement shall be interpreted in a reasonable manner {o effect the purpose of the Parties and
this Agreement.
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4.7 Unavoidable Delay. If the perfarmance of any act required of the City or
Developer is directly delayed by reason of strikes, lockouts, labor disputes, unusual
governmental delays, acts of God, fire, floods, epidemics, freight embargoes, or other causes
beyond the reasonable control of the Party required to perform an act, that Party shall be
excused from performing that act for the period of time equal to the period of time of the delay.
If the City or Developer claims the existence of such a delay, the Party claiming the delay shall
notify the other Party in writing of that fact within (10) days after the beginning of the claimed
delay.

4.8 Counterparts. This Agreement may be executed in two or more
counterparts, each of which shall be deemed an original, but ali of which taken together shall
constitute one and the same instrument.

4.9 Effective Date. As used in this Agreement, the term “Effective Date”
shall mean the date on which both Developer and City have fully executed this Agreement.

4.10 Waiver. Failure by a party to insist upon the strict performance of any
of the provisions of this Agreement by the other party, or the failure by a party to exercise its
rights upon the default of the other party, shall not constitute a waiver of such party's right fo
insist and demand strict compliance by the other party with the terms of this Agreement
thereafter.

4.11 Severability. If any part of this Agreement is held to be illegal or

unenforceable by a court of competent jurisdiction, the remainder of this Agreement shall be
given effect to the fullest extent reasonably possible.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the day
and year first above written.

DEVEL.QPER/OWNER:
Captain's Table Hotel, LL.C,

a Ca!if(? limited liability cqgrhpany
By: RdbertA. L |
Title: Managing M er

y

By/ Robert A. Cook
Tile: Manager
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APPROVED AS TO FORM: CITY OF SACRAMENTO.

By ﬂwg ””j@/ﬁdd{i %/7 By:

Deputy City Attorfiey

ATTEST:

City Clerk
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Notarial Acknowledgment

State of California
County of Sacramento

!
) ;

On res. & 2007, before me, KoHeVES , Notary Public,
personally appeared Robert A. L.each, personally known to me {(or proved to me
on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowiedged o me that he/she/they
executed the same in his/her/their authorized capacity(ies), and that by
his/herftheir signature(s) on the instrument the person(s), or the entity upon
hehalf of which the person(s) acted, executed the instrument.

WITNESS my hand\and official seal.

f

Signature 57%("’”\ car00’ (Seal)
] (___,)

My Commission Expires: / 0/3//; 0

K. HAYES
COMM. #1697826

S NOTARY PUBLIC ® CALIFORNIA
/]  SACRAMENTO COUNTY ~ =8

; Comm, Exp. OCT. 5, 210
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Notarial Acknowledgment

State of California
County of Sacramento

on Fey IR , 2007, before me, Z b L\H/E’b , Notary Public,
personally appeared Robert A. Cook, personally known to me {or proved to me
on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they
executed the same in his/her/their authorized capacity(ies), and that by
his/herftheir signature(s) on the instrument the person(s), or the entity upon
behalf of which the person(s) acted, executed the instrument.

1
WITNESS my hand an OfﬁCT seal.

K. HAYES
A COMM.#1697826 =
¥ NOTARY PUBLIC © CALIFORNIA

Signature - . T

: o ps’ (Seal)

- - Q
My Commission Expires: /O /5 /l o Comm. Exp, OCT 5, 2010
NV,
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